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Elizabeth  The  Second,  by  the  Grace  of  God  of  the  United  Kingdom,  Canada  and 
Her  other  Realms  and  Territories,  Queen,  Head  of  the  Commonwealth, 
Defender  of  the  Faith. 


TO 


His  Honour  Judge  Colin  E.  Bennett  of  Owen  Sound,  Robert  V.  Hicks, 
Q.C.,  of  Toronto,  and  Harry  Simon,  Esquire,  of  Toronto, 


GREETING: 

WHEREAS  in  and  by  Chapter  323  of  The  Revised  Statutes  of  Ontario,  1960, 
entitled  "The  Public  Inquiries  Act",  it  is  enacted  that  whenever  Our  Lieutenant 
Governor  in  Council  deems  it  expedient  to  cause  inquiry  to  be  made  concerning  any 
matter  connected  with  or  affecting  the  good  government  of  Ontario  or  the  conduct 
of  any  part  of  the  public  business  thereof  or  the  administration  of  justice  therein  and 
such  inquiry  is  not  regulated  by  any  special  law,  he  may  by  Commission,  appoint  one 
or  more  persons  to  coduct  such  inquiry  and  may  confer  the  power  of  summoning  any 
person  and  requiring  him  to  give  evidence  on  oath  and  to  produce  such  documents 
and  things  as  the  commissioner  or  commissioners  deem  requisite  for  the  full  investiga- 
tion of  the  matters  into  which  they  are  appointed  to  examine; 

AND  WHEREAS  Our  Lieutenant  Governor  in  Council  of  Our  Province  of 
Ontario  deems  it  expedient  to  cause  inquiry  to  be  made  concerning  the  matters 
hereinafter  mentioned : 

NOW  KNOW  YE  that  WE,  having  and  reposing  full  trust  and  confidence  in 
you  the  said  Colin  E.  Bennett,  a  Judge  of  Our  County  Court  in  Our  County  of 
Grey,  and  Robert  V.  Hicks,  one  of  Our  Counsel  learned  in  the  law,  of  Our  City  of 
Toronto,  and  Harry  Simon,  Esquire,  of  Our  City  of  Toronto,  DO  HEREBY 
APPOINT  you, 

( 1 )  to  inquire  into  and  report  upon  the  feasibility  and  desirability  of  applying 
compulsory  arbitration  in  the  settlement  of  disputes  between  Labour  and 
Management  over  the  negotiation  and  settlement  of  terms  of  collective 
agreements  affecting  hospitals  and  their  employees  and,  in  particular,  to  the 
settlement  of  a  dispute  concerning  the  Trenton  Memorial  Hospital  and  its 
employees ;  and 

(2)  to  have  the  power  of  summoning  any  person  and  requiring  him  to  give 
evidence  on  oath  and  to  produce  such  documents  and  things  as  you  deem 
requisite  for  the  full  investigation  of  the  matters  into  which  you  are 
appointed  to  examine; 

AND  WE  DO  HEREBY  APPOINT  you,  Colin  E.  Bennett,  to  be  chairman; 

TO  HAVE,  HOLD  AND  ENJOY  the  said  Office  and  authority  for  and  during 
the  pleasure  of  Our  Lieutenant  Governor  in  Council  for  Our  Province  of  Ontario. 


IN  TESTIMONY  WHEREOF  We  have  caused  these  Our  Letters  to  be  made 
Patent,  and  the  Great  Seal  of  Our  Province  to  be  hereunto  affixed. 

WITNESS: 

The  Honourable  William  Earle  Rowe,  a  Member  of  Our  Privy  Council  for 
Canada,  Lieutenant  Governor  of  Our  Province  of  Ontario,  at  Our  City 
of  Toronto  in  Our  said  Province  this  thirty-first  day  of  October  in  the  year  of 
Our  Lord  one  thousand  nine  hundred  and  sixty-three  and  in  the  tw^elfth  year  of 
Our  Reign. 


BY  COMMAND 


JOHN  YAREMKO, 
Provincial  Secretary. 


REPORT 


To  His  Honour  The  Lieutenant  Governor  in  Council 

MAY  IT  PLEASE  YOUR  HONOUR, 

We,  the  Commissioners,  appointed  as  a  Royal  Commission  in  accordance  with  the 
terms  of  an  Order  in  Council  dated  the  31st  October,  1963,  to  inquire  into  and 
report  upon  the  feasibility  and  desirability  of  applying  compulsory  arbitration  in  the 
settlement  of  disputes  between  labour  and  management  over  the  negotiation  and 
settlement  of  terms  of  collective  agreements  affecting  hospitals  and  their  employees, 

BEG  TO  SUBMIT  TO  YOUR  HONOUR  THE  FOLLOWING  REPORT: 


REPORT  OF  COMMISSION  ON  THE  FEASIBILITY  AND 
DESIRABILITY  OF  APPLYING  COMPULSORY  ARBITRA- 
TION IN  THE  SETTLEMENT  OF  DISPUTES  BETWEEN 
LABOUR  AND  MANAGEMENT  OVER  THE  NEGOTIATION 
AND  SETTLEMENT  OF  TERMS  OF  COLLECTIVE  AGREE- 
MENTS AFFECTING  HOSPITALS  AND  THEIR  EMPLOYEES 


PART  I 

OUR  TERMS  OF  REFERENCE  AND  BACKGROUND 

IN  ONTARIO 

OUR  TERMS  OF  REFERENCE 

We  interpret  our  terms  of  reference  as  being  twofold,  namely,  first,  the  feasibility 
and  desirability  of  applying  compulsory  arbitration  in  the  settlement  of  disputes 
between  labour  and  management  over  the  negotiation  and  settlement  of  terms  of 
collective  agreements  affecting  hospitals  generally  and  their  employees  and  secondly, 
the  feasibility  and  desirability  of  applying  compulsory  arbitration  in  the  settlement 
of  the  dispute  between  the  Trustees  of  the  Trenton  Memorial  Hospital  and  the 
Building  Service  Employees'  Union  over  the  negotiation  and  settlement  of  the  terms 
of  their  first  collective  agreement. 

Compulsory  arbitration  as  used  in  our  terms  of  reference  is  the  imposition  by 
the  Government  upon  the  parties,  the  hospital  board  and  the  union  representing  the 
employees,  regardless  of  their  wishes,  of  a  tribunal,  either  by  way  of  a  single 
arbitrator  or  a  board  of  arbitration  composed  of  a  number  of  members,  usually  three, 
whose  decision,  after  hearing  the  evidence  and  submission  of  the  disputants,  will  be 
final  and  binding  upon  the  parties.  This  is  in  contrast  with  voluntary  arbitration, 
where  the  parties  agree  to  submit  their  dispute  to  a  tribunal  for  a  binding  decision. 

We  shall  refer  to  a  dispute  involving  the  settlement  of  terms  to  be  included  in  a 
collective  agreement  as  a  "contract"  or  a  "terminal"  or  an  "interest"  or  a  "negotia- 
tions" dispute.  The  other  type  of  arbitration,  "grievance"  arbitration,  provided  for 
in  case  of  disagreement  over  the  application  or  interpretation  of  an  existing  collective 
agreement,  and  the  common  type  of  arbitration  between  labour  and  management, 
does  not  concern  us  in  this  Report. 

Management  and  labour,  in  Canada  and  the  United  States  have  consistently 
opposed  compulsory  arbitration.  The  public  has  become  concerned  in  the  subject 
only  periodically  when  its  interest  has  been  threatened,  as  for  example  in  Ontario  in 
1962  when  the  Hydro  employees  were  about  to  strike  or  in  1951  when  the  T.T.C. 
operators  struck.  On  such  occasions,  "there  ought  to  be  a  law"  is  heard  on  the  street 
comer  but  soon  to  be  forgotten  when  the  lights  continue  to  burn  and  the  street  cars 
run  again. 
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In  discussing  the  question  of  whether  "there  ought  to  be  a  law"  applying  to 
hospitals.  Part  II  contains  summaries  of  the  Submissions  and  Briefs  presented  to  our 
Commission,  Part  III  the  Legislation  in  other  Jurisdictions,  Part  IV,  the  situations 
at  Trenton  and  at  Fort  Erie  and  Part  V,  our  Conclusions  and  Recommendations. 

BACKGROUND  IN  ONTARIO 

The  provisions  of  The  Labour  Relations  Act  1960  R.S.O.  Ch.  202  apply  to 
employees  of  a  hospital  unless  exempted  by  a  municipality  under  Section  89,  in  the 
same  manner  that  they  apply  to  employees  in  industry  generally,  including  compulsory 
collective  bargaining,  compulsory  conciliation  and  the  right  to  strike  if  agreement  is 
not  reached. 

Compulsor\'  arbitration  is  mandatory  in  Ontario  for  policemen  and  firemen 
only,  who  are  denied  the  right  to  strike. 

Section  89  specifies  that  a  municipality  may  declare  that  The  Labour  Relations 
Act  does  not  apply  to  it  in  its  relations  with  its  employees  or  any  of  them. 

The  first  collective  agreement  at  a  hospital  in  Ontario  was  entered  into  in  1945 
between  the  Building  Service  Employees'  International  Union  and  the  Toronto 
General  Hospital.  "Fifteen  years  later,  collective  bargaining  with  one  or  more  unions 
was  standard  practice  for  the  majority  of  large  and  medium  sized  hospitals  in 
Ontario"  (»). 

The  principal  unions  in  the  hospital  field  in  Ontario  are  the  Building  Service 
Employees'  International  Union,  the  Canadian  Union  of  Public  Employees  which  is 
a  merger  of  the  National  Union  of  Public  Service  Employees  and  the  National  Union 
of  Public  Employees,  and  the  Canadian  Catholic  Confederation  of  Trade  Unions. 
The  operating  engineers  are  represented  in  a  number  of  hospitals  by  the  International 
Union  of  Operating  Engineers  and  the  Canadian  Union  of  Operating  Engineers. 

The  appointment  of  this  Commission  to  inquire  into  the  feasibility  and  de- 
sirability of  compulsory  arbitration  with  respect  to  interest  disputes  between 
management  and  labour  at  hospitals  was  made  shortly  after  the  calling  of  the  strike 
at  the  Trenton  Memorial  Hospital  on  October  31st,  1963  and  which  strike  lasted 
until  Februar>'  5th,  1964.  The  Trenton  strike  was  only  the  second  strike  at  a  hospital 
in  Ontario  and  by  far  the  longer.  The  first  strike,  which  lasted  three  to  four  days, 
occurred  at  Windsor  in  1960  in  a  dispute  between  the  International  Union  of 
Operating  Engineers  and  the  Essex  Health  Association  which  represents  several 
hospitals  in  the  Windsor  district. 

Although  there  have  been  only  two  strikes  at  hospitals  in  Ontario,  negotiations 
in  a  number  of  instances  have  gone  down  "right  to  the  wire"  with  attendant  strike- 
threats.  As  of  the  date  of  appointment  of  our  Commission,  in  addition  to  Trenton, 
serious  unresolved  differences  between  a  hospital  board  and  a  union  existed  at 
Chatham,  Windsor  and  Fort  Erie.  Chatham  and  Windsor  were  settled  in  December 
with  the  assistance  of  a  conciliation  officer  of  the  Department  of  Labour,  and 
Trenton  and  Fort  Erie  in  February  1964.  As  is  common  in  manufacturing  industry, 
probably  the  greatest  difficulty  in  the  relationship  between  hospitals  and  unions  has 
been  in  the  completion  of  the  first  agreement.  Certification  has  nonnally  led  to  the 
signing  of  a  collective  agreement,  with  the  exception  of  Norfolk  (1956),  Port 
Colbome  (1956  and  1959),  Picton  (1960)  and  Wallaceburg  (1962). 


(a)  Collective  Bargaining,  The  Experience  of  Hospitals  in  Ontario  by  Bernard  McCarthy  1961. 
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While  the  parties  may  agree  to  submit  their  negotiation  disputes  to  arbitration, 
the  only  instance  where  arbitration  has  been  used  to  settle  the  principal  terms  of  a 
collective  agreement,  to  the  Board's  knowledge,  is  at  the  Ottawa  Civic  Hospital.  The 
City  of  Ottawa  has  declared  under  Section  89  that  the  Act  does  not  apply  to  its 
employees,  including  those  at  the  Civic  Hospital.  The  Board  of  Trustees  of  the 
Ottawa  Civic  Hospital  and  the  Union  (then  N.U.P.E.)  stipulated  in  their  collective 
agreement  (a  by-law  passed  by  the  Trustees  and  agreed  to  by  the  Union)  that  if 
within  a  specified  period  following  notification  of  the  desire  by  either  party  to  seek 
amendments  to  the  collective  agreement,  the  parties  have  failed  to  reach  a  satis- 
factory agreement,  compulsory  arbitration  may  be  invoked.  The  parties  have  sub- 
mitted their  differences  under  this  provision  to  an  arbitrator  on  a  number  of  occasions. 
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PART  II 


SUBMISSIONS  MADE  TO  THE  COMMISSION 

In  this  part,  we  have  set  out  the  position  taken  in  relation  to  our  terms  of 
reference  by  the  various  Associations,  Unions  and  individuals  who  appeared  before  us. 
They  are  listed  in  the  order  of  their  appearance.  The  extracts  below  and  in  certain 
cases  summaries,  do  not  by  any  means  do  justice  to  the  briefs  which  obviously  were 
prepared  with  a  good  deal  of  care  and  thought  but  only  indicate  the  position  taken. 
We  again  express  our  gratitude  for  the  great  assistance  given  to  us  by  these  sub- 
missions which  in  our  opinion  thoroughly  covered  the  problems  posed  by  our  terms 
of  reference. 


Hotel  Dieu  Hospital  —  Windsor 

"In  our  opinion,  there  should  be  no  legislation  setting  up  compulsory 
arbitration  for  settlement  of  disputes  between  Management  and  Labour  without 
corresponding  legislation  to  control  wages  and  job  classifications  which,  in  our 
opinion,  would  not  be  a  satisfactory  solution. 

If  compulsory  arbitration  was  established  without  corresponding  control, 
then  all  the  benefits  developed  by  Collective  Bargaining  over  the  years  would 
have  been  of  no  avail,  and  in  a  time  of  minor  dispute,  it  would  be  immediately 
brought  to  the  Arbitrary  Tribunal  for  settlement. 

We  recognize  that  employees  have  the  right  to  strike  to  ensure  that 
employers  do  bargain  in  good  faith.  Alternatively,  the  employer  should  be 
permitted  to  conduct  its  business  notwithstanding  legal  picketing. 

We  are  of  the  opinion,  however,  that  there  may  be  times  when  compulsion 
becomes  necessary  and  it  seems  to  us  that  there  is  sufficient  legislation  at  the 
present  time  to  enable  the  Minister  if  and  when  either  party  to  a  dispute  becomes 
so  arbitrary  that  they  are  not  bargaining  in  good  faith,  then  the  Minister  may 
be  compelled  to  step  in  and  rule  on  the  dispute,  but  this  should  only  be  done 
after  even'  other  means  of  bargaining  has  been  exhausted  and  when  the  public 
interest  is  affected." 


Metropolitan  General  Hospital  —  Windsor 

These  extracts  were  taken  from  the  brief: 

".  .  .  compulsory  arbitration  would  tend  to  remove  the  invaluable  freedom 
of  discussion  and  action  at  the  local  hospital  level  which  is  as  important  to  the 
rights  of  the  employee,  as  to  the  authority  and  responsibility  of  management." 


"Compulsory  arbitration  would  not  entirely  eliminate  the  possibility  of 
strike  action  and  therefore  is  of  questionable  benefit  to  management." 
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"If  compulsory'  arbitration  was  established,  participatiwi  and  approval  of 
the  Ontario  Hospital  Ser\ices  Commission  would  be  necessary  before  final 
salan-  adjustments  could  be  agreed  to." 


"Hospital  management  has  the  knowledge  and  axperience  in  negotiating 
with  hospital  employee  unions  and  it  is  felt  that  there  could  be  some  difficulty 
in  finding  individuals  (to  serve  on  compulsory'  arbitration  boards)  with  com- 
parable background  and  experience  in  understanding  the  problems  which  wUl 
always  be  peculiar  to  hospitals." 


Essex  Health  Association 

Essex  Health  Association  is  a  non-profit  corporation  which  operates  the  I.O.D.E. 
Memorial  Hospital,  the  Essex  County  Sanitarium  and  Conrmiunity  Psychiatric 
Hospital  in  the  City  of  Windsor. 

"The  terms  of  a  contract  which  is  freely  negotiated  by  a  Union  and 
Hospital  Management  are  preferable  and  more  likely  to  be  observed  both  in  the 
letter  and  in  the  spirit  than  one  imposed  on  both  parties  by  an  arbitrator  who 
is  not  familiar  with  the  day-to-day  op>erations  of  the  particular  institution." 


"Full  and  frank  discussion  of  problems,  followed  by  a  mutually  satisfactory 
agreement  has,  it  is  submitted,  a  saluatory  effect  on  relations  between  Manage- 
ment and  its  employees." 


"The  imposition  of  compulsory  arbitration  could  in  some  cases,  remove  or 
reduce  the  desire  on  the  part  of  one  or  both  parties  to  arrive  at  a  fair  and 
honest  settlement  of  their  differences." 


"If  the  Provincial  Legislature  enacts  legislation  making  the  arbitration  of 
labour  disputes  in  hospitals  compulsory,  it  is  submitted  that  it  would  of  necessity 
have  to  enact  legislation  providing  that  the  cost  to  the  hospital  of  any  award 
made  by  an  arbitrator  be  recognized  as  an  approved  cost  by  the  Ontario  Hospital 
Services  Commission." 

The  Essex  Health  Association  recommended  that  in  the  event  patient  care  is 
adversely  affected  by  strike  action,  that  the  Minister  of  Health,  under  the  authority 
which  the  brief  stated  now  exists,  should  take  over  the  control  of  the  hospital  and 
settle  the  dispute,  if  necessary,  but  as  a  last  resort,  by  the  imposition  of  compulsory 
arbitration. 


Public  General  Hospital  Society  of  Chatham 

Only  5  of  the  hospital's  373  employees  are  unionized,  being  stationary  engineers 
and  members  of  the  Canadian  Union  of  Operating  Engineers. 
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"Perhaps  our  hospital  is  blessed  with  exceptional  engineers,  but  we  have 
always  found  them  to  be  reliable  and  conscientious  in  the  discharge  of  their 
duties.  We  thus  have  never  lodged  a  complaint  against  them  for  not  honouring 
the  terms  of  their  employment  or  of  our  collective  agreements." 


"Since  1956  this  hospital  has  worked  successfully  with  its  unionized  em- 
ployees without  the  existence  of  compulsory  arbitration.  Based  only  on  our 
experience  to  date,  we  see  no  need  at  this  time  for  applying  compulsory 
arbitration  to  the  settlement  of  disputes  arising  from  negotiation  of  terms  of 
collective  agreements  affecting  hospitals  and  their  employees." 


Canadian  Union  of  Operating  Engineers 
Local  102  Windsor 
Local  107  Chatham 

This  Union  is  opposed  to  compulsory  arbitration  as  a  means  of  settling  collective 
agreement  disputes  with  hospitals. 

"When  considering  the  history  of  collective  bargaining  between  Unions 
and  Management  in  Ontario  Hospitals  any  observer  would  have  to  admit  that 
the  incidence  of  strike  activity  amongst  hospital  employees  has  been  negligible. 
Obviously  the  propensity  to  strike  by  hospital  workers  is  minimal  due  to  a 
number  of  factors:  not  the  least  is  the  high  degree  of  responsibility  which  is 
evidenced  by  the  restraint  of  union  members  and  officials  in  the  face  of  tactics 
and  attitudes  by  some  hospital  authorities,  which  in  other  sectors  of  the  economy, 
would  result  in  individual  strife  of  severe  proportions." 

"In  facing  this  committee  investigating  the  feasibility  of  compulsory  arbi- 
tration we  are,  somewhat  perplexed  at  the  need  for,  or  the  reasons  for  the 
investigations  other  than  it  being  but  one  more  step  in  the  interference  of  the 
Province  in  the  freedom  of  workingmen  and  women,  to  form  their  own  unions 
and  to  conduct  their  aflFairs  in  accordance  with  the  (now)  existing  laws  which 
places  the  use  of  the  strike  or  lockout  at  the  end  of  a  long  series  of  compulsory 
bargaining  efforts.  Traditionally  strikes  have  been  and  still  are  considered  to  be 
the  most  powerful  weapon  possessed  by  the  employees  in  inducing  their  em- 
ployer to  bargain  with  them.  Its  use  is  more  often  implied  than  realized  but 
the  implications  of  a  work  stoppage  is  often  enough  to  bring  an  intractable 
employer  to  reasonable  terms." 

"If  the  Government  were  to  impose  Compulsory  Arbitration  against  hospital 
employees,  what  possible  bargaining  weapon  would  the  workers  have  to  replace 
their  loss?  We  can  think  of  none." 


Ontario  Federation  of  Labour 

"We  are  of  the  opinion  that  the  principle  of  compulsory  arbitration  is  an 
encroachment  on  our  democratic  freedoms  and  we  are  therefore  opposed  to 
government  legislation  making  arbitration  compulsory  in  all  hospital  or  any 
other  labour  disputes." 
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"Legislation  governing  hospital  boards  and  commissions  should  be  reviewed, 
having  in  mind  much  broader  representation  from  the  community  on  all 
hospital  boards  and  commissions." 

In  the  Federation's  opinion,  the  broader  representation,  including  trade  unionists, 
would  have  the  efTect  of  bringing  to  the  board  a  better  understanding  of  the  need  of 
the  workers. 


The  Ontario  Hospital  Association 

"The  Ontario  Hospital  Association  supports  the  principle  of  freedom  in 
collective  bargaining  and  is  opposed  to  any  overall  proposal  to  legislate  com- 
pulsory' arbitration  of  labour  matters  in  hospitals." 


"In  effect,  the  imp>osition  of  compulsory  arbitration  would  tend  to  eliminate 
the  free  collective  bargaining  process  as  an  effective  means  of  identifying  and 
resolving  the  real  matters  of  substance  arising  between  the  parties  concerned. 
A  removal  of  the  incentive  from  the  parties  to  reach  their  own  settlements  which 
would  inevitably  flow  from  the  imposition  of  compulsory  arbitration  could  lead 
to  such  inordinate  demands  being  imposed  upon  the  time  of  available  arbitrators 
that  adequate  consideration  of  all  issues  might  not  be  feasible." 

"Having  regard  to  the  obligations  and  responsibilities  which  are  imposed 
by  legislation  on  hospital  management  respecting  the  operation  of  a  hospital  and 
the  maintenance  of  patient  welfare,  binding  awards  under  compulsory  arbitra- 
tion could  therefore  lead  to  the  imposition  of  requirements  not  compatible  with 
the  proper  fulfillment  of  such  obligations." 

The  brief  pointed  out  that  compulsory  arbitration  is  not  a  guarantee  of  labour 
supply. 

"The  recent  incident  at  Sainte- Justine  Hospital  in  Montreal  involving 
nurses  provides  an  illustration.  The  provision  for  the  compulsory  arbitration  of 
differences  in  substitution  for  the  right  to  strike  did  not  prevent  this  important 
group  of  employees  from  withdrawing  and  withholding  their  services." 

"Moreover,  to  be  absolutely  certain  of  their  ability  to  provide  uninterrupted 
service  at  all  times,  hospitals  would  also  have  to  be  guaranteed  that  there  would 
be  no  interruption  of  the  outside  services  on  which  they  depend,  for  example, 
transportation,  light,  fuel,  power,  water,  food  and  medications.  Compulsory 
arbitration  of  hospital  disputes  cannot  provide  such  a  guarantee." 

Under  the  heading  "Proposal",  the  Association  referred  to  the  amicable 
relationships  which  have  generally  existed  between  hospitals  and  their  labour  unions 
and  went  on  to  say, 

"This  Association  is  of  the  opinion  that  the  particular  incident  which 
precipitated  the  establishment  of  this  Committee  is  an  isolated  one.  furthermore, 
if,  as  is  alleged,  bargaining  in  bad  faith  has  been  the  major  obstacle  in  this 
dispute,  the  present  legislation  (Section  12  of  The  Labour  Relations  Act) 
provides  a  remedy  with  adequate  sanctions  through  legal  action  which  either 
party  could  invoke." 
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If  the  instant  Commission  considers  that  some  intermediate  position  should  be 
found  between  the  extremes  of  a  possible  hospital  strike  on  the  one  hand  and 
compulsory  arbitration  on  the  other  hand,  the  Ontario  Hospital  Association  suggested 
consideration  of  a  statutory  enactment  requiring  notice  to  the  Minister  of  Health 
of  a  contemplated  lock-out  or  strike,  giving  the  Minister  the  power  to  require 
arbitration  if  he  believes  patient  care  is  threatened  or  if  either  party  has  conducted 
themselves  in  a  manner  contrary  to  The  Labour  Relations  Act. 

Canadian  Union  of  Public  Employees 

".  .  .  the  Canadian  Union  of  Public  Employees  wishes  to  go  on  record  as 
being  opposed  to  the  idea  of  compulsory  arbitration  in  labour  disputes  involving 
hospitals  or  other  public  services." 


".  .  .  an  agreement  reached  by  negotiation  is  preferable  to  a  settlement  by  a 
third  party.  This  is  one  of  the  truisims  of  labour  relations." 

"The  knowledge  that  a  dispute  may  be  brought  to  arbitration  tends  to 
inhibit  the  parties  in  negotiations.  Neither  side  is  willing  to  make  concessions 
that  might  weaken  its  position  before  an  arbitration. 

Negotiation  often  becomes  little  more  than  an  empty  ritual." 


".  .  .  the  purpose  of  The  Labour  Relations  Act  is  to  further  harmonious 
relations  between  employers  and  employees  through  collective  bargaining 
between  employer  and  the  trade  union  representing  the  employees  and  freely 
chosen  by  them." 

Ontario  Society  of  Medical  Technologists 

The  membership  of  the  Ontario  Society  of  Medical  Technologists  is  composed 
of  registered  medical  laboratory  technologists  who  have  been  granted  certification  by 
the  Canadian  Society  of  Laboratory  Technologists  at  three  professional  levels  — 
registered,  advanced  registered  and  licentiate. 

"While  we  are  not  necessarily  opposed  to  some  type  of  collective  bargaining 
by  our  own  group,  we  do  wish  to  go  on  record  as  being  opposed  to  compulsory 
arbitration  in  the  settlement  of  disputes  between  hospital  employees  and 
management  over  the  negotiation  and  settlement  of  collective  agreements.  We 
recognize  that  compulsory  arbitration  eliminates  the  possibility  of  strike.  At  the 
same  time,  we  realize  that  the  decision  of  an  appointed  arbitration  board  is  final 
and  binding  upon  the  parties  affected  by  it.  It  is  our  belief  that  compulsor)' 
arbitration  as  proposed  could  seriously  endanger  the  professional  attitude  of 
technologists  which  is  so  important  to  the  efTectiveness  of  a  laboratory'  service." 

Brief  of  Professor  H.  W.  Arthurs,  Osgoode  Hall  Law  School  and 
Professor  J.  H.  G.  Crispo,  School  of  Business.  University  of  Toronto 

This  Brief  took  the  position  that  arbitration  as  a  general  substitute  for  economic 
warfare  at  the  end  of  free  collective  bargaining  is  unworkable  and  undesirable. 
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The  brief  however  makes  out  a  special  case  for  arbitration  at  hospitals: 

"Well-founded  suspicion  of  a  general  resort  to  arbitration  does  not  mean 
that  we  should  oppose  it  at  all  times  and  in  all  places.  Given  a  general 
legislative  policy  in  favour  of  collective  bargaining,  hospitals  may  represent  a 
special  case  in  which  arbitration  should  displace  economic  conflict.  While  it  is 
easy  to  over-dramatize  the  effect  of  a  hospital  strike  or  lockout,  there  can  be  little 
doubt  that  general  community  opinion  regards  such  conflict  as  intolerable. 

"At  the  present  time,  unless  the  parties  voluntarily  agree  to  arbitrate  their 
differences,  a  strike  or  lockout  is  the  only  alternative  to  settlement.  However, 
hostile  community  opinion  added  to  the  normal  risks  of  economic  warfare,  may 
force  one  party  to  accept  an  unjust  or  unrealistic  settlement  rather  than  wage 
war.  The  party  which  yields  its  just  or  realistic  claim  in  the  public  interest  is 
thus  unfairly  disadvantaged.  Such  settlements  are  bound  to  sow  resentment 
which  will  yield  a  rich  crop  of  future  antagonisms.  In  this  particular  context, 
compulsory  arbitration  may  actually  strengthen  collective  bargaining. 

"The  peculiar  economic  and  social  complexion  of  hospital  management  may 
1  also  invite  a  new  departure  in  labour  relations  policies.  The  price  of  hospital 

I  care  is  now,  to  all  intents  and  purposes,  fixed  by  government.  Rising  labour 
1  costs  cannot  easily  be  passed  along  in  the  form  of  higher  prices,  nor  can  they 
!         be  gleaned  from  non-existent  dividends.    Moreover,  hospital  boards  are  often 

composed  of  philanthropic  community  leaders  who  see  themselves  as  guardians 

of  a  public  trust. 

"The  normal  labour-management  tension  is  thus  heightened  by  an 
emotional  element:  the  dedication  of  hospital  directors  to  the  survival  of  'their' 
institution  is  not  tempered  by  the  labour  relations  realism  which  comes  from 
daily  contact  in  the  ordinary  industrial  workplace.  Set  against  a  tradition  of 
reluctance  to  resort  to  economic  warfare  these  social  and  economic  facts  of  life 
seem  to  require  new  techniques  of  accommodation  and  adjudication." 

The  brief  supported  a  proposal  first  advanced  by  Professor  Bora  Laskin^'^^ 
that  the  Labour  Relations  Act  be  amended  to  provide  that  following  the  normal 
processes  of  collective  bargaining  and  conciliation,  either  party  to  a  hospital  labour 
relations  dispute  may  require  the  other  to  submit  to  arbitration.  This  proposal  "would 
be  preferable  to  a  requirement  of  compulsory  arbitration  because  it  yields  several 
desirable  by-products  which  would  assist  collective  bargaining" : 

( 1 )  responsibility  would  remain  with  the  parties; 

(2)  facing  the  possibility  of  a  strike  or  lockout,  the  parties  may  have  to  be 
more  realistic  in  their  bargaining  positions ; 

(3)  there  may  be  situations  even  in  hospitals  when  economic  warfare  can  be 
conducted  without  undue  harm  to  the  public  interest,  and 

I  (4)   "One  or  both  of  the  parties  will,  no  doubt,  almost  always  exercise  the 

'  option    to   require    arbitration;    the    few    remaining    cases    introduce    the 

necessary    element    of    unpredictability    and    free    will,    without    unduly 

jeopardizing  the  public  interest". 


(c)  Laskin  Public-Interest  Disputes  and  Their  Settlement.  14  Lab.  Law  Jr.  752,  735  (1963). 
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Douglas  Memorial  Hospital,  Fort  Erie 

This  Hospital  Board,  in  its  brief,  went  on  record  as  being  opposed  to  compulsory 
arbitration. 

"Through  compulsory  arbitration  a  Union  would  be  assured  of  a  contract 
but  the  Hospital  would  certainly  not  be  assured  of  obtaining  any  gain  on  its 
part  and,  in  fact,  would  be  forced  to  enter  an  agreement." 

".  .  .  It  is  often  said  that  compulsory  arbitration  precludes  strikes.  On  the 
other  hand,  no  method  of  eliminating  wildcat  strikes  has  ever  been  devised  and 
if  the  agreement  arrived  at  through  compulsory  arbitration  is  deemed  detri- 
mental by  employees,  little  can  be  done  to  prevent  them  from  walking  off 
the  job." 

The  Douglas  Memorial  Hospital  brief  also  made  the  submission  that  a  public 
hospital  is  not  the  place  for  any  Union  organization,  for  the  following  reasons : 

(1)  "Because  there  is  always  the  hazardous  period  of  contract  renewal 
negotiations  in  any  unionized  operation,  with  strike  implications,  the  health  of 
the  Community  as  represented  by  the  Public  Hospital  should  not  be  thus  placed 
in  jeopardy  by  exposure  to  union  organization." 

(2)  "In  a  democracy  it  should  not  be  possible  for  a  small  group  of  people 
to  take  and  hold  control  of  a  large  group  of  people,  unless  the  large  group 
submits.  When  you  apply  this  basic  reasoning  to  the  public  health  necessities  of 
the  Community,  it  becomes  all  the  more  important  that  control  does  not  pass 
to  the  few  when  the  welfare  of  all  is  involved." 

(3)  "Under  the  Ontario  Hospital  Act,  it  is  the  responsibility  of  a  Public 
Hospital  Board  to  administer  the  operation  of  that  Hospital  so  as  to  make 
available  the  very  best  essential  health  service  to  all  people  of  the  Community 
on  a  twenty-four  hour  basis." 

The  Hospital  Board  outlined  the  serious  items  in  dispute  between  the  parties 
which  were: 

(a)  Union  security  —  The  Hospital  Board's  stand  was  no  form  of  checkoff, 
this  being  a  first  agreement. 

(b)  Performance  bond  —  A  performance  bond  for  $25,000  was  demanded  by 
the  Board  to  protect  it  from  illegal  strikes  on  the  part  of  the  Union  and 

(c)  Garnishee  and  Wage  Assignments  —  Another  demand  of  the  Board  was 
that  the  collective  agreement  should  provide  for  dismissal  of  an  employee  who 
executes  a  wage  assignment  against  the  Hospital  or  who  is  successfully  garnisheed  on 
more  than  one  occasion. 

Local  866,  (Fort  Erie)  International  Union  of  Operating  Engineers 

"Our  Union  is  opposed  to  forced  arbitration  in  hospitals." 

"May  we  submit  to  this  Commission  that  during  a  long  histors'  of 
negotiations  with  hospitals  in  Ontario,  our  Union  has  never  failed  to  reach 
agreement  on  a  first  contract.  This  is  the  first  instance  (Douglas  Memorial 
Hospital,  Fort  Erie)  where  we  find  the  position  of  the  hospital  such  that  settle- 
ment cannot  be  reached  without  strike  action."' 

17 


The  St.  Catharines  General  Hospital 

"Various  aspects  of  compulsory  arbitration  were  discussed  and  there  were 
felt  to  be  several  detriments  to  it  which  would  result  in  — 

—  adverse  effect  on  employee  loyalty  and  efficiency 

—  there   would   be  no   reason   for   either   the   union   or  management   to 
'  attempt  to  solve  their  problems  and  differences  before  routinely  letting 

them  move  to  compulsory  arbitration 

—  the  unions  would  have  the  balance  of  power  since  they,  in  similar 
situations,  retain  consistent  counsel  and  nominees  to  the  Arbitration 
Board,  as  opposed  to  a  variety  of  representation  which  does  and  would 
exist  on  behalf  of  individual  employers. 

It  was  felt  that  between  the  two  extremes  of  'strike'  and  'compulsory 
arbitration'  there  might  or  could  be  mechanics  to  avoid  some  of  the  disad- 
vantages of  both,  and  it  was  agreed  that  the  position  of  The  St.  Catharines 
General  Hospital,  with  regard  to  the  investigation  of  the  Public  Inquiry 
Commission  into  the  desirability  of  compulsory  arbitration: 

(a)  in  labour  relations  in  hospitals 

(b)  in  the  dispute  between  the  Trenton  Hospital  and  the  B.S.E.I.U.  should  be 
as  follows : 

1.  Compulsory  arbitration  as  a  general  rule  should  be  avoided  because  it 
would  upset  many  of  the  excellent  relationships  now  existing  between 

i '  many  hospitals  and  unions. 

2.  It  is  necessary  to  avoid  having  the  public  injured  through  a  work 
stoppage  in  a  hospital. 

3.  To  achieve  these  two  objectives,  it  is  suggested  that  there  should  be  a 
statutory  provision  (preferably  outside  of  the  Labour  Relations  Act) 
as  follows : 


*  — In  a  situation  to  which  Section  54(2)  of  the  Labour  Relations  Act 

applies  and  which  concerns  employees  of  a  hospital,  a  hospital 
contemplating  a  lockout  or  a  union  or  an  employee  contemplating  a 
strike,  shall,  within  the  seven  days  mentioned  in  the  said  Section 
54(2)  give  written  notice  by  registered  mail  to  the  Minister  of 
Labour  of  such  contemplated  action.  The  Minister  of  Labour  shall 
investigate  the  situation  as  promptly  as  is  practical.  The  Minister 
of  Labour  shall  have  the  power  to  require  arbitration  of  the  issues 
involved  if  he  believes  that  the  welfare  of  the  public  is  threatened 
or  either  party  has  conducted  themselves  in  a  manner  contrary  to  the 
Labour  Relations  Act.  Upon  the  completion  of  his  investigation,  the 
Minister  of  Labour  shall  notify  the  parties  as  to  whether  or  not  he  is 
requiring  compulsory  arbitration  and  if  the  Minister  is  not  requiring 
compulsory  arbitration,  a  hospital  shall  not  be  permitted  to  lockout, 
or  a  union  or  an  employee  to  strike,  until  seven  days  have  elapsed 
after  the  release  of  the  Minister's  decision." 
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The  Canadian  Manufacturers'  Association 

".  .  .  government  intervention  in  any  phase  of  labour-management  relations 
should  be  held  to  the  irreducible  minimum." 


"It  is  generally  recognized  that  the  very  knowledge  of  the  availability  of 
arbitration  in  negotiation  process,  would  dilute  any  sense  of  urgency  between 
the  negotiating  parties  and  would  act  as  an  impediment  to  serious  collective 
bargaining.  The  parties,  would  be  encouraged  to  occupy  fixed  positions  while 
awaiting  the  onset  of  compulsory  arbitration." 

"AVe  believe  that  the  dangers,  both  the  dangers  to  personal  and  institutional 
freedom  and  the  practical  dangers  of  having  inequitable  or  impractical  conditions 
imposed  upon  the  parties,  which  are  inherent  in  compulsory  arbitration  of 
"interest"  and  disputes,  are  so  great  that  it  should  be  resorted  to  by  governments 
only  in  very  extraordinary  circumstances." 

"From  the  foregoing,  the  Commission  will  recognize  the  Association's 
grave  concern  over  any  extension  of  compulsion  in  labour-management  affairs 
and,  particularly,  any  encroachment  of  this  nature  on  the  private  sector  of  the 
economy.  Nevertheless,  despite  these  misgivings  we  recognize  that  instances 
mav  arise  in  labour-management  disputes  involving  hospitals  where  extra- 
ordinary steps  may  be  warranted  to  protect  the  health  and  safety  of  the  public. 
We  recognize  that  there  could  be  circumstances  in  which  a  strike  in  a  hospital 
would  be  completely  intolerable  and  that  there  would  be  justification  for 
prohibition  of  a  strike  and  for  settling  the  dispute  by  arbitration." 

"The  problem  then  is  to  confine  the  arbitration  to  the  narrowest  area  that 
is  feasible  and  to  see  that  it  is  established,  not  as  a  principle,  but  unequivocally 
as  the  denial  of  a  principle  because  of  extreme  circumstances.  Only  when  life 
or  health  are  endanger«l  should  the  basic  principle  be  set  aside.  Moreover, 
when  it  is  set  aside,  this  must  be  done  not  as  part  of  an  automatic  system,  but 
only  in  relation  to  the  instant  circumstances." 

Building  Service  Employee's  International  Union 
and  Ontario  Joint  Council  No.  22 

This  Union,  the  largest  hospital  group  organized  in  the  Province  of  Ontario, 
has  advocated  compulsory  arbitration  for  the  settlement  of  disputes  between  manage- 
ment and  labour  at  hospitals  for  a  number  of  years,  basically  for  the  reason  that  if  for 
all  practical  purposes,  employees  are  to  be  denied  the  right  to  strike  a  hospital 
because  of  the  restraints  inherent  in  these  situations  they  must  be  given  the  alternative 
of  compulsory  arbitration.  In  its  brief,  the  Union  presupposes  that  the  government 
of  the  day  will  not  countenance  the  closing  of  a  hospital  through  strike  action  and 
thus  the  Union  at  a  hospital  does  not  possess  the  weapon  of  the  strike  available  to 
employees  in  industry. 

In  its  summary  on  page  16  the  Union  stated: 

"There  are  hospitals  in  this  Province  with  which  we  will  never  use  the 
process  of  arbitration  in  collective  bargaining.  There  are  other  hospitals  where  it 
may  be  used  on  a  very  periodic  basis  because  of  a  severe  dispute  which  may  arise 
between  the  parties  and  thus  would  be  an  honest  dispute  in  collective  bargaining. 
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There  will  be,  however,  other  hospitals  where  we  believe  it  is  going  to  be 
necessary,  as  is  the  case  we  believe  in  Trenton,  where  there  is  no  other  possible 
answer  to  the  process  of  collective  bargaining  and  the  ending  of  the  strike  other 
than  the  process  of  compulsory  arbitration  in  that  instance." 

In  its  well  prepared  and  able  brief,  the  Union  traced  the  history  of  trade 
unionism  in  hospitals  and  referred  to  a  number  of  jurisdictions  where  compulsory 
arbitration  has  been  adopted. 


The  Board  of  Trade  of  Metropolitan  Toronto 

"In  general,  it  has  not  been  the  policy  of  the  Board  to  favour  arbitration 
of  collective  bargaining  disputes." 

"However,  it  has  been  the  Board's  policy  that  strikes  and  lockouts  endanger- 
ing health  be  prohibited  and  that  unresolved  bargaining  issues  in  these  areas  be 
settled  by  recourse  to  arbitartion." 

"In  view  of  the  consequences  of  hospital  strikes,  in  some  instances, 
arbitration  of  collective  bargaining  disputes  involving  hospitals  is  recognized 
as  one  aspect  of  the  Board's  policy  in  support  of  arbitration,  where  health  may 
be  endangered.  Compulsory  arbitration  of  such  disputes  may  be  preferable  to 
the  consequences  of  strike  or  lockout  action." 

"There  is  concern,  however,  that  if  compulsory  arbitration  is  obtainable 
as  of  right,  the  parties  will  tend  to  leave  issues  unresolved  in  the  negotiatory 
stage,  in  the  hope  that  some  further  advantage  might  be  obtained  in  the  award 
of  an  arbitrator." 

"Compulsory  arbitration  is  alien,  in  principle,  to  the  free  collective  bargain- 
ing process  and  when  it  is  made  a  part  of  that  process,  as  of  right,  the  whole 
process  of  negotiation,  conciliation  and  post  conciliation  negotiations  will  not 
function  in  the  normal  and  desirable  manner." 

The  Board  recommended  that  the  granting  of  compulsory  arbitration  should  be 
discretionary,  at  the  discretion  of  the  Cabinet  as  a  whole. 

The  Board  is  of  the  view  that  the  present  tynpe  of  ad  hoc  arbitration  boards 
would  not  be  suitable  as  boards  of  arbitration  to  settle  hospital  collective  bargaining 
disputes. 

"Experience  indicates  that  consistency  of  decisions  is  lacking  in  the  absence 
of  a  permanently  constituted  tribunal  having  the  responsibility  of  regularly 
dealing  with  the  same  kinds  of  disputes.  It  will  be  apparent  that  if  there  is  to  be 
consistency  of  precedent  and  uniform  treatment  of  principles,  this  can  only  be 
achieved  through  a  permanently  established  body.  Nominees  of  the  parties 
should  not  be  members  of  such  bodies.  When  a  dispute  has  gone  to  compulsory 
arbitration,  no  nominee  of  the  parties  should  take  part  in  formulating  the  award. 
To  insure  objectivity  and  those  qualifications  essential  to  assessing  evidence,  it 
is  our  submission  that  there  should  be  a  permanent  panel  of  judges,  experienced 
in  labour  relations  matters  generally,  and  in  collective  bargaining  negotiations  in 
particular,  who  would  constitute  a  tribunal  for  this  special  function.  Such  a 
permanent  panel  should  lead  to  patterns  of  settlement  which  would  be  valuable 
guide  lines  to  all  interested  parties  in  further  negotiations." 
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Mr.  Ralph  Cowan,  M.P. 

Mr.  Ralph  Cowan,  M.P.  of  Toronto,  presented  a  brief  as  "an  Ontario  taxpayer 
and  voluntan-  subscriber  to  The  Ontario  Hospital  Insurance  Plan." 

Mr.  Cowan  made  three  main  points,  one,  he  is  against  compulsory  arbitration, 
two,  wages  of  hospital  employees  suffer  in  comparison  with  labour  in  industry  and 
other  fields  and  three,  that  the  Ontario  Hospital  Services  Commission,  instead  of  the  1  /( 1/ 
various  hospital  boards,  should  bargain  with  unions,  Mr.  Cowan  stating  that  the  ''       y 
O.H.S.C.  controls  the  budgets  and  expenditures  of  all  hospitals. 

With  respect  to  point  three,  Mr.  Cowan  said: 

"But  did  any  one  ever  hear  of  the  piper  negotiating  with  anyone  but  he  who 
calls  the  tune?  Since  labour  unions  and  hospital  employees  know  now  that 
'You  must  be  very  naive  if  you  think  that  the  Government  does  not  expect  the 
O.H.S.C.  to  have  the  final  say,'  'the  senior  partner,  i.e.,  the  Commission,'  and 
'He  who  pays  the  piper  calls  the  tune,'  I  would  sincerely  suggest  that  this 
Committee  recommend  to  the  Government  that  the  Ontario  Hospital  Services 
Commission  be  instructed  to  create  a  branch  for  labour  relations  only  and  that 
they  bargain  on  behalf  of  all  Ontario  Hospitals  under  the  authority  of  'The 
Crown  Agency  Act,  Chapter  81,  Revised  Statutes  of  Ontario,  I960'.  That  Act 
covers  all  boards,  commissions,  railways,  public  utilities,  universities  manufactories, 
companies,  or  agencies  owned,  controlled  or  operated  by  Her  Majesty  in  right  of 
Ontario.  The  Ontario  Hospital  Services  Commission  is  a  creature  of  the 
Government  and  as  a  commission  should  act  under  the  authority  of  the  Crown 
Agency  Act  In  all  hospital  labour  matters.  Employees  would  not  be  able  to 
strike  against  the  O.H.S.C.  under  this  Act  and  there  would  be  no  necessity  of 
even  considering  'compulsory  arbitration'  in  labour-management  disputes  in- 
volving hospitals." 

"Let  us  be  through  with  deeming  that  the  Ontario  Hospital  Services 
Commission  is  NOT  the  employer  of  hospital  personnel  in  Ontario.  Let  us 
redeem  the  time  that  has  been  wasted  in  labour  disputes  with  emasculated 
hospital  boards  in  the  years  that  are  gone  and  openly  charge  the  Ontario 
Hospital  Services  Commission  with  the  labour  control  that  it  has  been  operating 
since  January  1,  1959." 


The  Canadian  Union  of  Operating  Engineers 

This  Union  is  opposed  to  compulsory  arbitration, 

"We  assume  the  real  reason  for  this  inquiry  is  to  find  ways  and  means  to 
prevent  any  disastrous  results,  due  to  workers  exercising  their  right  to  strike. 
We  suggest  several  alternative  modifications  to  the  present  methods  of  collective 
bargaining  in  the  hospital  field." 

1.  "Remove  the  question  of  Union  Security  as  a  source  of  irritation  from 
the  realm  of  collective  bargaining  by  making  it  an  issue  to  be  decided  solely  by 
those  whom  it  affects,  that  is,  the  members  of  the  bargaining  unit.  A  simple 
amendment  to  the  Labour  Relations  Act  could  provide  that  a  vote  of  the 
members  of  the  Bargaining  Unit  (supervised  by  the  Government,  if  necessary) 
would  determine  the  union  security  desired.  .  .  ." 
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2.  "Provide  that  hospitals  must  bargain  collectively  through  their  con- 
trolling agency  (i.e.  —  The  Ontario  Hospital  Services  Commission)  for  all  of 
the  Units  represented  by  a  particular  union,  within  a  reasonable  area.  .  .  ." 

3.  "Provide  for  statutory  coverage  of  all  hospital  employees  by  unemploy- 
ment insurance." 


4.  "Enunciate  a  policy  (by  the  Provincial  Government)  that  hospital  em- 
ployees are  a  respected  and  essential  segment  of  the  community,  often  called 
upon  to  perform  work  of  a  higher  calibre  and  responsibility  than  the  norm. 
As  such,  hospital  employees  should  not  be  expected  to  work  for  substandard 
wages  and  working  conditions,  but,  as  a  matter  of  public  policy,  should  be  paid 
wages  commensurate  with  those  paid  to  the  workers  in  the  top  quartile  of 
industry." 

5.  "Provide,  in  legislature,  for  the  continuity  of  essential  services  in 
hospitals  where  the  employees  are  forced  to  strike  on  the  basis  that  manage- 
ment will  be  prohibited  from  using  strike-breakers,  scabs,  finks,  goons,  etc. 
In  other  words,  provide  for  a  limited  form  of  struggle  where  the  essential 
freedom  of  workers  to  strike  is  maintained  while  the  basic  safety  of  the  patient 
is  maintained.  In  this  way,  the  health  of  our  democratic  institutions  and  way  of 
life  will  be  maintained,  while  safeguards  for  the  health  of  the  individual  are 
maintained." 


Hamilton  &  District  Council  of  Hospital  Employees'  Union 

This  Association  represents  approximately  3,000  employees  in  the  Hamilton 
area  and  is  affiliated  with  the  Canadian  Union  of  Public  Employees. 

The  Council  recommended : 

"That  this  Commission  of  inquiry  determine  that  there  is  no  desirability  or 
feasibility  or  sensibility  in  applyang  compulson'  arbitration  in  hospital  disputes;" 

"That  this  Commission  of  inquir\^  should  openly  and  publicly  state  that  the 
wages  and  working  conditions  of  many  hospital  employees  in  Ontario  are 
deplorable  and  that  the  Government  should  find  ways  and  means  of  providing 
more  money  to  the  Ontario  Hospital  Services  Commission  to  rectify  this 
problem." 

Under  the  heading  of  "The  Effect  of  Compulsory  Arbitration",  the  Council's 
brief  stated: 

"We  believe  that  there  are  many  things  which  make  compulsory  arbitration 
undesirable,  unrealistic  and  unnecessar)'.  One  of  the  chief  things  would  be  that 
in  the  minds  of  many  people  compulsory  arbitration  would  be  applied  only  in 
the  event  there  was  a  breakdown  in  the  free  collective  bargaining  relationship 
between  the  parties  to  an  agreement.  It  is  even  possible  that  this  is  what  is  in 
the  minds  of  members  of  your  commission.  We  say  that  compulsor)'  arbitration 
would  not  be  the  answer  to  a  problem  but  rather  the  cause  of  a  much  greater 
problem." 
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"\Vithin  the  past  few  years  since  the  advent  of  Unions  in  the  Hospital  field, 
management  and  unions  have  faced  each  other  across  the  table  and  worked  hard 
to  resolve  differences  of  opinion.  The  lack  of  strikes  in  hospitals  is  dynamic  proof 
of  this  point.  Under  a  system  where  management  no  longer  had  to  resolve  their 
differences  of  opinion  with  the  union,  where  there  was  no  compulsion  to  work 
hard,  and  where  it  seemed  that  some  outside  agency  would  automatically  solve 
any  problem  that  arose,  it  would  be  natural  for  managements  faced  with  bargain- 
ing requests  which  seem  to  them  out  of  the  ordinary  to  'pass  the  buck'  or  to 
shift  their  responsibility  to  the  outside  agency.  It  would  be  ironic  to  now  find 
that  the  solution  to  the  problem  created  by  one  management  who  refused  to 
bargain  was  that  now  all  hospitals  would  refuse  to  bargain.  In  our  hospitals  in 
Hamilton  bargaining  has  not  always  been  automatic  nor  have  we  always  gotten 
what  we  requested.  Many  times  we  were  very  reluctant  to  give  in  on  points. 
Similarly  management  in  the  past  reluctantly  has  given  in.  There  is  no  question 
in  our  minds  but  that  a  union  or  management  who  could  not  have  any  requests 
agreed  to  by  the  other  side  would  automatically  save  this  up  for  the  arbitration 
pot.  No  longer  would  it  be  a  free  exchange  and  compromise  between  the  parties, 
but  now  going  to  an  arbitration  board  and  saying,  'Here  are  the  issues  gentlemen 
you  solve  them!'." 

Under  the  heading  of,  "The  Trend  of  Arbitration",  the  brief  said, 

"It  (compulsory  arbitration)  tends  to  accept  the  status  quo,  and  there  is  no 
opportunity  for  hospital  employees  to  gain  ground  on  the  more  fortunate 
citizens  of  the  community  who  work  elsewhere.  Arbitration  decisions  which 
create  new  precedents  are  rare." 


Mr.  R.  G.  Geddes  of  Toronto 

Mr.  Geddes  made  certain  oral  submissions  to  the  Commission  in  Toronto. 
Mr.  Geddes  has  had  a  great  deal  of  experience  in  the  field  of  labour-management 
relations,  including  hospitals,  particularly  as  a  chairman  of  conciliation  boards. 

Mr.  Geddes  is  of  the  opinion  there  is  not  the  balance  of  strength  in  bargaining 
at  hospitals  envisaged  by  the  Labour  Relations  Act.  Collective  bargaining  fails 
because  the  Unions  are  in  a  very  unfavourable  position,  strikes  in  the  minds  of 
responsible  union  leaders  being  unthinkable  except  in  rare  and  e.xceptional  cases. 
As  a  result,  time  and  time  again,  negotiations  between  a  hospital  board  and  an  union 
end  in  frustration  for  the  union,  with  no  terminal  point  for  the  negotiations.  This 
frustration  has  not  led  to  strikes  in  the  past  but  Mr.  Geddes  believes  that  sooner  or 
later  there  will  be  no  alternative  but  for  the  unions  to  do  the  "unthinkable",  to  strike 
the  hospital.  If  these  unions  do  not  produce,  the  employees  will  turn  to  less 
responsible  unions. 

Mr.  Geddes  therefore  recommends  that  compulsory  arbitration  be  applied  with 
respect  to  collective  bargaining  disputes  between  labour  and  management  at  hospitals. 


TTie  Ontario  Labour  Relations  Subsection 
Canadian  Bar  Association 

The  Subsection  recommended  that  The  Labour  Relations  Act  be  amended  by 
enacting  a  new  part  relating  to  hospital  labour  negotiations  which  would  provide: 
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1.  Upon  failure  of  the  parties  to  reach  agreement  through  direct  bargaining, 
they  shall  jointly  appoint  a  mediator; 

2.  the  mediator  shall  be  paid  by  the  Department  of  Labour  and  given  a 
discretion  in  the  time  when  he  must  report  his  failure  to  reach  an  agreement; 

3.  upon  failure  of  the  mediator  to  effect  an  agreement  or  upon  failure  of  the 
parties  to  concur  in  the  appointment  of  a  mediator  within  a  given  time,  the 
parties  shall  be  required  forthwith  to  constitute  an  arbitration  board  by  the 
same  manner  in  which  conciliation  boards  are  constituted  under  Section 

16(a); 

4.  the  report  of  the  arbitration  board  on  the  matters  in  dispute  shall  be  binding 
upon  the  parties; 

5.  no  collective  agreement  so  concluded  shall  be  for  a  term  of  less  than  one 
year  from  the  date  of  the  report  of  the  arbitration  board ; 

6.  hospitals  shall  not  have  the  right  to  lock  out  employees  nor  shall  hospital 
employees  have  the  right  to  strike. 

The  Subsection  was  opposed  to  arbitration  being  granted  only  at  the  discretion 
of  some  government  authority. 

"It  has  been  suggested  to  this  Commission  that  arbitration  be  granted  only 
at  the  discretion  of  some  government  authority.  Weighing  the  significant 
arguments,  we  feel  that  such  a  course  is  underisable." 

"The  obvious  advantage  of  discretion  is  to  encourage  the  parties  to  bargain 
in  good  faith.  Faced  with  uncertainty  about  the  steps  in  their  negotiations,  it 
would  seem  fear  is  to  drive  them  to  conclude  an  agreement.  Proponents  must 
say  that  discretion  will  discourage  abuse  of  the  negotiations  and  arbitration 
machinery.  Surely  such  uncertainty  is  a  great  disadvantage  in  itself,  casting  not 
merely  a  new  but  a  completely  unpredictable  factor  into  the  atmosphere  which 
is  crucial  to  bona  fide  bargaining." 

"A  practical  disadvantage  is  when  to  exercise  the  discretion :  before  concili- 
ation, in  the  middle  or  after.  If  before,  the  incentive  to  settle  is  never  fully 
explored;  if  after,  yet  another  step  and  concurrent  delay,  expense  and  trouble 
are  added  to  negotiations.  If  in  the  middle  —  following  a  conciliation  officer  — 
that  officer  gains  new  power  to  recommend  a  conciliation  board,  an  arbitration 
board  or  neither  board.  The  objective  to  that  power  is  the  chief  one  to  dis- 
cretionars'  arbitration:  the  difiiculty  of  selecting  the  person  to  exercise  the 
discretion.  There  is  something  to  commend  each  of  the  Ministers  of  Labour  or 
Health,  the  Attorney-General,  the  Labour  Relations  Board,  a  conciliation  officer 
or  a  combination  of  them." 

"Whoever  had  the  power,  his  guiding  factors  would  involve  so  intimate  a 
knowledge  of  all  hospital  negotiations  and  surrounding  working  standards 
throughout  Ontario  that  it  almost  overwhelms  imagination.  Yet  he  must  have 
this  knowledge  to  command  the  respect  of  the  parties.  The  day  of  public 
consent  to  every  single  act  of  Government  is  now  academic,  but  respect  remains 
vital  to  a  successful  government." 

"Further,  the  application  for  discretionary  compulsor)'  arbitration  pre- 
supposes an  applicant,  therefore  a  respondent  and  their  respective  submissions. 
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Certainly  there  would  be  time  for  consideration  if  not  for  a  separate  hearing. 
Such  addition  to  the  negotiations  process  would,  again,  impose  on  the  parties 
more  delay,  expense  and  trouble." 

"If  there  is  discretion  over  imposing  arbitration,  there  is  at  once  the  same 
discretion  over  the  right  to  strike.  Of  course  no  Government  could  deny  both 
arbitration  and  the  right  to  strike,  so  hospitals  and  unions  must  at  least  bargain 
to  a  stalemate  before  they  know  their  strengths.  What  decision  is  reached  if  only 
the  hospital  has  bargained  in  good  faith?  if  only  the  union  has?  if  both  have? 
if  neither  have?  We  can  see  no  gain  from  a  discretion  which  leads  logically  to 
this  and  further  extremes  of  uncertainty." 

"We  feel  that  compulsory  arbitration  can  be  designed  and  administered 
without  any  of  these  complications  and  that  it  should  be  available  not  at 
someone's  discretion  but  at  the  request  of  either  party.  If  the  right  to  strike 
must  go,  the  alternative  of  compulsory  arbitration  should  be  available  as  a  right, 
not  just  as  a  possibility." 

Mr.  Robert  H.  Miles,  R.N. 

Mr.  Robert  H.  Miles,  a  Registered  Nurse,  is  in  favour  of  compulsory  arbitration 
with  respect  to  disputes  at  hospitals  and  hopes  that  it  will  be  extended  to  cover 
nurses.  Mr.  Miles  believes  that  compulsory  arbitration  if  applied  to  the  nursing 
profession  would  raise  the  economic  status  of  nurses  necessary  to  attract  the  right 
type  of  person  to  the  profession. 

Ontario  Provincial  Council  of  The  International  Union  of  Operating  Engineers 

This  Union  is  opposed  to  compulsory  arbitration. 

"The  Council  has  given  much  consideration  to  representations  made  by 
various  groups  before  your  Commission,  and  we  do  not  feel  at  this  time  that  it 
would  be  in  the  interests  of  the  members  we  represent  employed  in  the  hospitals 
to  agree  to  compulsor)'  arbitration  in  event  a  contract  settlement  cannot  be 
reached  by  both  parties." 

"We  are  concerned  that  compulsory  arbitration  would  bring  about  a 
situation  whereby  some  of  the  hospital  administration  groups  would  fail  to 
accept  their  responsibility  in  collective  bargaining,  and  would  simply  refer  all 
matters  to  arbitration.  Thus  collective  bargaining  as  we  know  it  today  would 
cease  ot  exist." 

"We  might  further  bring  to  your  attention  that  we  have  exercised  our 
bargaining  position  with  maturity  and  responsibility  when  dealing  with  hospitals, 
since  we  are  aware  a  strike  by  engineers  could  paralyze  the  entire  operation  of 
a  hospital." 

"Whilst  the  Council  is  mindful  of  the  fact  that  the  operation  of  hospitals 
are  essential  to  the  well  being  of  the  community,  nevertheless  the  well  being  of 
the  community  is  also  dependent  on  the  rights  of  its  citizens  to  be  free  to  act 
in  a  manner  which  guarantees  their  democratic  right  to  withhold  their  labour 
on  the  same  basis  as  workers  in  industry." 

"We  feel  that  agreement  to  compulsory  arbitration  by  the  trade  union 
movement  in  this  area  would  be  against  the  very  principles  of  democracy  the 
unions  have  fought  so  long  and  hard  to  maintain." 
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CONCLUSION 

The  following  were  in  favour  of  automatic  compulsory  arbitration  with  respect 
to  contract  disputes  at  hospitals : 

1 .  The  Building  Service  Employees'  Union 

2.  Mr.  R.  G.  Geddes 

3.  Ontario  Labour  Relations  Subsection  Canadian  Bar  Association 

4.  Mr.  Robert  H.  Miles 

The  following  were  opposed  to  compulsory  arbitration  with  respect  to  contract 
disputes  at  hospitals: 

1 .  Public  General  Hospital  Society  at  Chatham 

2.  Metropolitan  General  Hospital  Board,  Windsor 

3.  Hamilton  and  District  Council  of  Hospital  Employees  Union 

4.  Canadian  Union  of  Public  Employees  —  C.L.C,  and  its  Ontario  Division 

5.  Ontario  Society  of  Medical  Technologists 

6.  Mr.  Ralph  Cowan,  M.P. 

7.  International  Union  of  Operating  Engineers 

8.  Ontario  Federation  of  Labour 

9.  Douglas  Memorial  Hospital,  Fort  Erie 

10,    International  Union  of  Operating  Engineers,  Local  866 

In  the  following  list  are  those  who  basically  oppose  compulsory  arbitration  but 
who  recognize  there  might  be  need  for  legislation  to  assist  in  the  settlement  of 
disputes  and  prevent  the  closing  of  hospitals : 

1 .  Ontario  Hospital  Association 

2.  Canadian  Manufacturers  Association 

3.  Canadian  Union  of  Operating  Engineers,  Locals  102,  107 

4.  Essex  Health  Association  Board 

5.  Professor  Arthurs  and  Professor  Crispo 

6.  Board  of  Trade,  Metropolitan  Toronto 

7.  The  Canadian  Union  of  Operating  Engineers 

8.  Hotel  Dieu  Hospital,  Windsor 

9.  St.  Catharines  General  Hospital 
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PART  III 

We  now  review  the  relevant  legislation  in  the  provinces  of  Canada,  in  the 
United  States  and  in  other  jurisdictions.  Any  implications  for  Ontario  will  be 
discussed  in  Part  V. 


ALBERTA 

Section  99  of  the  Alberta  Labour  Act,  first  enacted  in  1960,  provides  that  the 
Lieutenant-Governor  in  Council  may  declare,  at  any  time,  that  an  emergency  exists 
by  reason  of  a  stoppage  or  impending  stoppage  in  certain  utilities  (S.S.  (1)  (a) )  or 
hospital  services  (S.S.  (l)(b)).  By  Subsection  3,  "the  Minister  shall  forthwith 
establish  a  procedure  to  assist  the  parties  to  the  dispute  in  respect  of  which  the 
proclamation  issued  to  reach  a  settlement,  and  the  Minister  is  hereby  empowered  to 
do  all  such  things  as  may  be  necessary  to  settle  the  dispute".  Subsection  4  prohibits 
a  strike  or  lockout  if  the  Minister  has  established  a  procedure  for  settlement  of  the 
dispute.  The  "Minister"  is  defined  as  the  member  of  the  Executive  Council  charged 
with  the  administration  of  the  Act.   Section  99  has  not  been  invoked  in  Alberta^*'. 


QUEBEC 

In  Quebec,  negotiations  may  be  conducted  through  direct  bargaining,  a  concili- 
ation officer  (Labour  Relations  Act,  R.S.Q.  1941,  Ch.  162A,  Sees.  11-14,  24,  as 
amended)  and  a  council  of  arbitration,  (Quebec  Trade  Disputes  Act,  R.S.Q.  1941, 
Ch.  167.  Sees.  18-26,  as  amended)  which  is  constituted  and  functions  similarly  to  a 
conciliation  board  in  Ontario. 

Compulsory  arbitration  is  obligatory  in  Quebec  with  respect  to  contract  disputes 
at  hospitals.  Unless  the  collective  agreement  provides  for  compulsory  arbitration,  the 
report  of  the  council  of  arbitration  becomes  binding  upon  and  strikes  are  prohibited 
for  all  employees  covered  by  the  Public  Service  Employees'  Disputes  Act,  (R.S.Q. 
1944,  Ch.  31,  amended  1953,  Ch.  11)  which  applies  to  hospital  employees. 

Our  investigation  in  the  Province  of  Quebec  revealed  that  practically  all 
contract  hospital  interest  disputes  proceed  to  arbitration  and  the  Arbitration  Board 
through  its  decision  virtually  determines  the  form  of  the  collective  agreement.  We 
think  it  is  clear  that  under  the  compulsory  system  in  Quebec  free  collective  bargaining 
has  been  inhibited. 


MANITOBA 

In  the  Province  of  Manitoba  The  Fire  Departments'  Arbitration  Act  provides 
for  compulsory  arbitration  for  the  settlement  of  disputes  between  firefighters  and 
management  arising  out  of  negotiations  towards  a  collective  agreement. 

The  only  other  place  of  legislation  in  the  Province  which  has  the  effect  of 
compulsory  arbitration  is  Part  III  "Mediation  Boards"  of  The  Labour  Relations 
Act  R.S.M.  1954,  as  amended,  which  applies  only  to  certain  boards,  public  companies 
and  commissions,  e.g.  The  Manitoba  Power  Commission,  The  Manitoba  Telephone 
Commission,  The  Manitoba  Hydro-Electric  Board,  Winnipeg  Electric  Company, 


(a)  Letter  to  our  Commission,  dated  January  28th,    1964,   from  Mr.   H.  C.   French,  SecreUry,   Department   of 

Labour,  Province  of  Alberta. 
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The  Liquor  Control  Commission  and  their  employees.    Part  III  does  not  include 
hospitals  and  their  employees. 

Under  Part  III,  the  Minister  of  Labour  may  in  his  absolute  discretion,  upon 
the  request  of  either  party  to  the  bargaining,  when  a  conciliation  officer  has  failed 
to  bring  about  an  agreement  between  the  parties,  appoint  a  mediation  board, 
consisting  of  three  members.  The  parties  to  the  dispute  are  deemed  to  hav^e  accepted 
the  report  of  the  Mediation  Board  unless  the  Minister  is  notified  within  seven  days 
of  the  receipt  of  the  report  that  it  is  not  prepared  to  accept  it.  In  the  event  that 
one  or  both  of  the  parties  notify  the  Minister  that  the  report  is  not  acceptable,  after 
the  filing  of  argument  by  the  parties,  the  Lieutenant-Governor  in  Council,  hears 
evidence  and  argument  presented  by  the  parties  respecting  the  award  and  the  dispute. 
The  Lieutenant-Governor  in  Council  then  either  confirms  or  varies  the  award  of 
the  mediation  board.  In  this  order,  the  Lieutenant-Governor  in  Council  "may 
declare  that  the  uninterrupted  operation  of  the  business  or  functions,  or  part  of  the 
business  or  certain  of  the  functions,  of  the  employers,  or  the  uninterrupted  work  of 
the  employees  or  certain  of  the  employees  of  the  unit  represented  by  the  bargaining 
agent,  that  are  parties  to  the  dispute,  is  essential  to  the  health  and  well  being  of  the 
people  of  the  province,  or  of  some  of  them."  (Sec.  78(1) ).  If  a  declaration  is  made 
under  Sec.  78  ( 1 ) ,  the  parties  are  bound  by  the  order  of  the  Lieutenant-Governor  in 
Council  confirming  or  varying  the  award  of  the  mediation  board. 

The  only  experience  of  the  province  under  Part  III  occurred  last  year  when 
the  Manitoba  Hydro  and  the  International  Brotherhood  of  Electrical  Workers  failed 
to  reach  agreement  after  the  usual  bargaining.  "The  legislation  seemed  to  suffice, 
and  the  award  of  the  mediation  board  was  accepted  by  the  parties"  (''^ 


NEWFOUNDLAND 

Section  39A  of  The  Labour  Relations  Act,  R.S.N.  1952,  as  amended,  provides: 

"39A-(1)  Where  at  any  time  in  the  opinion  of  the  Lieutenant-Governor 
in  Council  a  state  of  emergency  exists  in  the  province  or  in  any  area  of  the 
province  in  such  circumstances  that  life  would  be  in  jeopardy  by  reason  of  the 
stoppage  or  impending  stoppage  of  hospital  services,  if  the  state  of  emergency 
arises  from  a  labour  dispute,  the  Lieutenant-Governor  in  Council  may  by 
proclamation  declare  that  from  and  after  a  date  fixed  in  the  proclamation  the 
state  of  emergency  exists  in  the  province  or  any  area  of  the  province  and  that 
all  further  action  and  procedures  in  the  dispute  are  to  be  replaced  by  the 
emergency  procedures  under  this  section." 

(2)  "After  the  date  fixed  in  the  proclamation  any  strike  or  lockout  or  other 
action  in  the  labour  dispute  in  respect  of  which  the  proclamation  was  issued 
(hereinafter  called  the  "dispute")  otherwise  authorized  or  permitted  under  this 
Act  in  a  labour  dispute  is  prohibited  by  this  Act." 

(3)  "Upon  the  proclamation  being  made,  and  whether  or  not  there  has 
been  a  conciliation  board,  the  Minister  shall  forthwith  establish  a  Board  of 
Arbitration  (hereinafter  called  the  "board")  which  shall  consist  of  three  persons 
to  assist  the  parties  to  the  dispute  to  reach  a  settlement  or,  failing  a  settlement, 
to  make  an  award;  and  the  board  shall  not  be  limited  to  matters,  if  any,  which 


(b)  Letter  to  our  Commission,  dated  April  6th,  1964,  from  Mr.  J.  A.  King,  Assistant  Deputy  Minister  of  Labour, 
Province  of  Manitoba. 
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have  been  before  a  conciliation  board  but  shall  examine  the  dispute  de  novo." 


(9)   "The  award  of  a  board  shall  be  binding  on  both  parties." 
This  section  has  never  been  invoked  in  Newfoundland^*^). 


NOVA  SCOTIA 

The  Province  of  Nova  Scotia  has  no  legislation  providing  for  compulsory 
arbitration  for  hospital  employees.  Hospital  employees  have  full  bargaining  rights 
under  the  Trade  Union  Act.  There  is  no  other  statute  in  effect  in  the  province  which 
provides  for  compulsory  arbitration  of  labour  disputes  in  essential  industries  or  other 
public  interest  disputes^'*^ 


PRINCE  EDWARD  ISLAND 

In  the  Industrial  Relations  Act  of  this  Province,  there  is  a  provision  that  no 
person  required  for  the  maintenance  of  essential  hospital  services  shall  have  the 
right  to  strike  or  to  engage  in  any  stoppage  of  work. 

This  section  was  invoked  a  few  months  ago  in  a  dispute  between  the  union 
representing  the  employees  of  two  hospitals  and  the  Boards  of  Governors.  When 
contract  negotiations  broke  down,  the  unions  applied  for  permission  to  take  a  strike 
vote  but  this  privilege  was  refused  to  them  under  this  clause  and  the  dispute  remains 
unresolved. 

There  is  no  legislation  with  respect  to  compulsory  arbitration  generally  or  in 
particular  with  respect  to  hospitals  or  other  essential  services^^^ 


SASKATCHEWAN 

With  two  exceptions,  there  is  no  provision  in  Saskatchewan  law  for  compulsory 
arbitration. 

The  two  exceptions  relate  to  firemen  and  policemen.  The  City  Act  R.S.S.  1953 
Ch.  137  and  an  Act  respecting  the  Platoon  System  for  Employers  of  Certain 
Municipal  Fire  Departments  R.S.S.  1953  Ch.  158  provide  in  effect  that  only  if  and 
while  the  constitution  of  a  local  union,  of  which  policemen  or  full  time  firefighters 
respectively,  are  members,  contains  a  provision  prohibiting  a  strike  by  the  members 
of  such  a  local  union,  then  either  or  both  parties  have  the  right  to  cause  a  dispute 
involving  the  renewal  or  revision  of  an  agreement  or  the  conclusion  of  a  new 
agreement  to  be  resolved  by  arbitration. 

"Practically  all  of  the  major  hospitals  in  the  province  have  been  organized  for 
many  years  (in  some  cases  twenty  years  or  more)  and  a  good  many  of  the  smaller 
hospitals  have  since  been  organized.  There  have  been  one  or  two  cases  of  threatened 


(c)  Letter  to   our   Commission,   dated   January   27th,    1964,    from   Mr.   G.   T.   Dyer,   Deputy  Minister  of   Labour, 
Province  of  Newfoundland. 

(d)  Letter  to  our  Commbsion,  dated  January  27th,  1964,  from  Mr.  R.  E.  Anderson,  Deputy  Minister  of  Labour,  of 
the  Province  of  Nova  Scotia. 

(e)  Letter  to  our  Commission,  dated  January  24th,  1964,  from  Mr.  C.  R.  McQuaid,  B.A.,  of  the  Labour  Relations 
Board  of  the  Province  of  Prince  Edward  Island. 
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strikes  but  I  cannot  recall  any  instance  of  an  actual  strike  even  though  there  is 
nothing  in  provincial  law  prohibiting  strikes"  ('). 

"With  regard  to  the  possibility  of  hospital  employees  taking  strike  action,  some 
hospitals,  of  course,  have  avoided  this  by  having  a  no  strike  clause  placed  in  their 
union  contract  and  this  section  of  the  contract  is  renewed  each  time  the  contract 
comes  up  for  negotiation.  I  frankly  know  of  no  instances  where  the  hospital  people 
have  come  close  to  going  on  strike" («). 

BRITISH  COLUMBIA 

There  is  no  compulsory  arbitration  legislation  in  British  Columbia  with  the 
exception  of  Section  194  of  the  Municipal  Act  which  relates  only  to  policemen 
and  firemen^''). 

NEW  BRUNSWICK 

New  Brunswick  has  made  no  provision  in  its  Labour  Relations  Act  with 
respect  to  compulsory  arbitration  of  labour  disputes  in  essential  public  services 
or  in  general^'). 

THE  UNITED  STATES  OF  AMERICA 

Legislation  compelling  boards  of  non-profit  hospitals  and  their  employees 
to  submit  to  compulsory  arbitration,  as  far  as  we  could  discover,  has  been  passed 
in  only  two  states,  the  State  of  New  York,  and  there  applying  only  to  New  York 
City,  and  the  State  of  Minnesota.  We  have  summarized  the  legislation  of  these 
two  states  and  we  have  also  dealt  briefly  with: 

Michigan,  where  legislation  provides  as  the  final  act,  a  fact  finding  commission, 

California,  where  on  several  occasions,  bills  calling  for  compulsory  arbitration 
have  been  introduced  but  failed  to  pass,  and 

Massachusetts,  where  the  Governor  has  the  authority  to  seize  and  operate  the 
hospital. 

Fourteen  states  have  labour  relations  laws  and  in  six  of  these  non-profit 
hospitals  are  covered.  In  the  other  eight  non-profit  hospitals  are  not  obligated  to 
enter  into  collective  bargaining. 

"The  thirty-six  remaining  states  do  not  have  labour  relations  laws.  This  absence 
of  legislation  does  not  make  hospital  union  activity  illegal  in  these  states.  Such 
activity  is  left  unprotected,  and  union  and  management  disputants  may  battle 
freely  over  acceptance  or  rejection  of  collective  bargaining" (J). 


(f)  Letter  to  our  Commission,  dated  January  23rd,  1964  from  Mr.  H.  S.  Elkin,  Deputy  Minister  of  Labour  for  the 
Province  of  Saskatchewan. 

(g)  Letter  to  our  Commision,  dated  April  6th,  1964  from  Mr.  A.  Rodney  Thorfinnson,  Executive  Director,  Sas- 
katchewan Hospital  Association. 

(h)   Section    194,   the  Municipal   Act   R.S.B.C.,   and   letter   to   our   Commission,   dated   January  24th,    1964  from 

Mr.  W.  H.  Sands,  Deputy  Minister  of  Labour,  Province  of  British  Columbia, 
(i)   Letter  to  our  Commission,  dated  January'  24th,  1964,  from  Mr.  J.  C.  Tonner,  Secretary  N.B.  Labour  Relations 

Board. 
(j)  Battle  for  the  Hospitals  by  Estelle  Hepton,  New  York  State  School  of  Industrial  Labor  Relations,  Cornell. 
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STATE  OF  MINNESOTA*'') 

The  State  of  Minnesota  enacted  legislation  in  1947,  making  arbitration  man- 
datory for  charitable  hospitals.  Strikes  or  lockouts  in  these  hospitals  over  any  issue 
are  forbidden  but  only  "any  unsettled  issue  of  maximum  hours  of  work  and 
minimum  hourly  wage  rates"  is  subject  to  arbitration. 

Whenever  a  labor  dispute  cannot  be  settled  by  negotiation  between  the  charit- 
able hospitals  and  their  employees,  either  of  the  parties  may  petition  the  labor 
conciliator  for  assistance.  After  a  ten  day  period,  if  the  services  of  the  Division  of 
Labor  Conciliation  have  not  effected  a  settlement,  the  issue  or  issues  are  submitted 
to  the  determination  of  a  board  of  arbitration  whose  decision  is  final  and  binding 
upon  the  parties. 

The  board  of  arbitrators  is  comprised  of  three  members,  one  selected  by  each 
of  the  disputants  and  the  third  member  appointed  by  the  two  chosen  arbitrators. 
The  third,  or  appointed  member  acts  as  the  chairman.  In  the  event  that  the  two 
chosen  members  carmot  agree  on  an  appointment  of  the  third  member,  the  governor 
is  delegated  the  duty  of  appointing  the  third  member.  In  practice,  the  labor 
conciliator  maintains  a  list  of  eligible  arbitrators  from  which  the  governor  usually 
bases  his  selection. 

The  Minnesota  Charitable  Hospital  Act  has  accomplished  its  primary  objective 
of  securing  labor  peace  in  charitable  hospitals.  A  few  minor  work  stoppages 
occurred  after  the  passage  of  the  legislation,  —  some  employees  regarding  them- 
selves as  free  to  strike  on  the  ground  that  the  Act  was  unconstitutional.  However 
since  the  Minnesota  Supreme  Court  upheld  the  Acts'  constitutionality  in  Fairview 
Hospital  Association  vs.  Public  Building  Service  and  Hospital  Employees  Union, 
Local  No.  113,  241  Minn.  523,  64  N.W.  2d  16  (1954),  there  have  been  no  strikes 
in  Minnesota's  hospitals. 

A  report  to  the  New  York  State  Joint  Legislative  Committee  on  Industrial  and 
Labor  Conditions,  December  1962,  stated,  "How  the  availability  of  arbitration  at 
the  request  of  either  party  has  affected  free  collective  bargaining  is  more  difficult 
to  assess.  The  fear,  as  was  noted  above,  is  that  the  parties  hold  back  from  real 
bargaining  when  arbitration  rather  than  the  strike  is  the  consequence  of  failing  to 
reach  agreement.  Our  informants  told  us  that  this  had  in  fact  happened  to  some 
extent,  but  that  it  may  by  no  means  be  inevitable."  And  near  the  end  of  the  report, 
"And,  for  the  most  part,  it  has  accomplished  these  ends  without  crippling  collective 
bargaining."  The  writers  of  the  report  apparently  relied  on  the  statistics  that  since 
the  Act's  passage  15  years  ago,  approximately  only  fifteen  arbitration  awards  have 
been  rendered  while  substantially  more  than  a  hundred  negotiations  have  been 
successfully  concluded  without  arbitration.  These  figures  are  misleading.  Local  113 
in  Minnesota  which  represents  the  major  group  of  the  non-professionals  in  the 
hospitals  has  entered  into  only  one  settlement  without  arbitration  since  the  passage 
of  the  law  in  1947.  It  is  said  it  is  the  practice  of  the  other  labor  organizations 
representing  employees  in  the  Twin  City  Hospitals,  except  the  engineers  groups,  to 
await  the  final  outcome  of  Local  1 1 3's  contract  whether  by  arbitration  or  negotiation. 
A  single  arbitration  and  the  subsequent  parroting  may  settle  in  excess  of  twenty 
contracts. 


(k)  Binding  Arbitration  in  Minnesota  Hospitals  —  A  Report  to  the  New  York  State  Joint  Legislative  Committee  on 
Industrial  aid  Labour  Conditions,  Dec.  1962;  The  Modern  Hospital,  July  1959:  Arbitration  and  Collective 
Bargaining  —  An  Analysis  of  State  Ejtperience  by  Herbert  R.  Northrop  and  Richard  L.  Rowan,  Labor  Law 
Journal  1%3  Vol.  14  p.  178;  Certain  information  given  to  our  Commission  confidentially;  Battle  for  The 
Hospitals  by  Estelle  Hepton,  (supra). 
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Mr.  Donald  Wood,  the  Twin  City  Regional  Hospital  Council,  St.  Paul-Min- 
neapolis, in  "They  Live  and  Learn  with  Unions"^')  wrote,  "Is  'no-strike'  legislation 
an  answer  to  strikes  in  hospitals?  Yes  and  no.  Yes  it  does  prevent  strikes.  And  no, 
it  is  not  the  only  answer.  Compulsory  arbitration  is  a  difficult  problem.  It  often 
makes  negotiations  and  conciliation  more  difficult.  There  are  often  many  barriers 
set  up  by  legislation  that  are  not  helpful  to  good  relationships  between  employer 
and  employee." 

From  the  information  available  to  our  Commission,  it  would  seem  the  assess- 
ment by  labour  and  management  of  the  effect  of  compulsory  arbitration  upon  the 
collective  bargaining  process  in  Minnesota  ranges  from  "compulsory  arbitration  is 
fatal  to  collective  bargaining"  to  "an  adverse  effect  on  collective  baragaining  is 
inevitable;  the  parties  are  reluctant  to  make  concessions  when  they  are  faced  with 
compulsory  arbitration." 

There  has  been  no  tendency  to  introduce  compulsory  arbitration  in  other  labor 
areas. 

The  fact  there  has  been  no  expansion  of  compulsory  arbitration  perhaps 
explains,  in  the  view  of  the  Committee  who  wrote  the  above  report  to  the  New 
York  State  Joint  Legislative  Committee,  why  the  Minnesota  compulsory  arbitration 
legislation  has  been  successful: 

"This  last  point  merits  emphasis,  for  our  other  comments  will  surely 
cause  some  to  ask  why  the  benefits  of  the  Minnesota  Act  should  not  be  enjoyed 
by  all  enterprises  and  their  employees.  The  answer  is  that  the  benefits  of  the 
Act  may  well  depend  on  its  being  confined  to  a  narrow,  special  sector  of  the 
economy.  For  one  thing,  both  employees  and  employers  are  involved  in  enter- 
prises not  so  vitally  affected  with  the  fundamental  bargaining  rights.  Without  the 
respect  of  the  parties  subject  to  it,  a  compulsory  arbitration  law  would  be 
doomed  to  failure.  Workers  might  well  ignore  its  strike  ban,  as  workers  in 
other  countries  have.  A  strike  ban  for  hospitals,  by  contrast,  is  readily  in- 
telligible to  all;  and  compulsory  arbitration  is  a  natural  concomitant  of 
that  ban." 

"For  another  thing,  the  frequently  expressed  fears  about  the  impact  of 
compulsory  arbitration  on  meaningful  collective  bargaining  might  well  be 
vindicated  if  the  measure  were  more  widely  used.  Collective  Bargaining  as 
practised  in  Minnesota's  hospitals  is  still  thought  of  as  a  modified  version  of 
collective  bargaining  as  it  is  generally  practised.  Parties  typically  bring  to  it 
habits  of  mind  formed  in  the  broad  context  of  collective  bargaining.  Obviously 
this  might  all  change  drastically  if  compulsory  arbitration  became  the  rule 
rather  than  the  exception." 

"Finally,  both  the  parties  and  arbitrators  are  frequently  guided  by 
standards  arrived  at  via  unfettered  collective  bargaining.  For  example,  in 
deciding  how  much  a  hospital  maid  should  be  paid,  all  are  helped  by  knowing 
how  much  unions  and  employers  in  other  businesses  have  agreed  upon  for  maids. 
This  basic  guideline  would  obviously  be  jeopardized  if  unfettered  collective 
bargaining  ceased  to  be  the  general  practice." 

There  have  been  no  great  pressures  exerted  upon  the  government  in  Mirmesota 
by  either  management  or  labor  to  have  the  legislation  repealed. 


(1)  The  Modern  Hospital,  July  1959. 
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STATE  OF  NEW  YORK 

At  the  request  of  Governor  Nelson  A.  Rockefeller,  during  its  1963  session,  the 
Legislature  of  New  York  State  extended  collective  bargaining  rights  to  employees 
of  non-profit  making  hospitals  and  residential  care  centres  in  the  City  of  New^  York. 
This  legislation  established  procedures  including  binding  arbitration  for  the  resolu- 
tion of  labor  disputes  affecting  hospitals  and  their  employees.  Labor  relations  in 
proprietary  hospitals  had  already  been  subject  to  the  collective  bargaining  require- 
ments of  the  New  York  State  Labor  Relations  Act  but  no  similar  provisions  with 
respect  to  binding  arbitration  had  been  applicable  to  them. 

Section  763  of  the  New  York  State  Labour  Relations  Act,  as  amended  in  1963, 
declared  it  unlawful  for  the  employees  of  a  non-profit  making  hospital  or  residential 
care  centre  to  take  part  in  a  strike  and  unlawful  for  the  hospital  or  centre  to  cause 
any  lockout. 

Clause  3  of  Section  716  of  the  Act  provides: 

"3.  Every  collective  bargaining  contract  between  the  employees  of  a  non- 
profit making  hospital  or  residential  care  centre,  or  their  representatives,  and 
such  hospital  or  residential  care  centre  which  does  not  contain  provisions  for 
the  final  and  binding  determination  of  disputes  shall  be  deemed  to  include 
provisions  for: 

(a)  the  appointment  of  a  fact-finding  commission  by  the  New  York  state 
board  of  mediation  upon  the  request  of  both  parties  to  the  dispute,  or  by  the 
industrial  commissioner  upon  his  own  motion  and  upon  certification  by  such 
Board  that  in  its  opinion  efforts  to  effect  a  voluntary  settlement  of  the  dispute 
have  been  unsuccessful.  Such  fact-finding  commission  shall  have  all  of  the 
powers  and  duties,  including  the  power  to  make  recommendations  for  the 
settlement  of  the  dispute,  as  are  vested  in  a  board  of  inquiry  by  article  twenty- 
two  of  this  chapter ;  and 

(b)  the  submission  of  the  dispute  to  arbitration,  pursuant  to  such  rules 
as  may  be  established  from  time  to  time  by  the  New  York  State  board  of 
mediation,  by  such  board  of  mediation  upon  the  request  of  both  parties  to  the 
dispute,  or  by  the  industrial  commissioner  upon  his  own  motion  and  upon 
certification  by  such  board  of  mediation  that  in  its  opinion  efforts  to  effect  a 
voluntary  settlement  of  the  dispute  have  been  unsuccessful." 

"Dispute"'  means  "all  other  ('other'  referring  to  grievances  under  an  existing 
collective  agreement)  controversies,  claims  or  disputes  between  the  employees  of  a 
non-profit  making  hospital  or  residential  care  centre,  or  their  representatives,  and 
such  hospitals  or  residential  care  centre  concerning  wages,  hours,  union  security, 
seniority  or  other  economic  matters,  including  but  not  limited  to,  controversies, 
claims  or  disputes  arising  in  the  course  of  negotiating,  fixing,  maintaining,  changing 
or  arranging  such  terms  or  conditions." 

The  background  to  this  legislation  applying  to  non-profit  hospitals  and  resi- 
dential care  centres  in  New  York  City  were  strikes  at  non-profit  hospitals  in  New 
York  City  in  1959,  1960,  1961  and  1962.  "The  forty-six  day  strike  of  seven  non-profit 
hospitals  in  New  York  City  in  1959  has  been  by  far  the  most  widely  publicized 
example  of  labor  difficulties  in  non-profit  hospitals"  ('">. 


(m)  Battle  for  the  Hospitals  by  Estelle  Hepton  (supra). 
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STATE  OF  CALIFORNIA<°) 

"In  California,  there  is  no  specific  legislation  regulating  labor-management 
relations  in  the  hospital  industry.  Under  Section  65  of  the  State  Labor  Code,  the 
Department  of  Industrial  Relations  is  empowered  to  mediate  labor  disputes  and 
also  to  arbitrate  or  arrange  for  the  selection  of  boards  of  arbitration  on  terms  agreed 
upon  by  all  bona  fide  parties  to  a  labor  dispute". 

"Under  the  general  mediation  responsibility  imposed  by  Section  65,  the 
Conciliation  Service  of  this  department  (Department  of  Industrial  Relations)  does 
mediate  labor-management  disputes  in  the  hospital  industry.  There  have  been  very 
few,  if  any,  instances  where  Conciliation  Service  has  been  asked  to  arbitrate  labor- 
management  disputes  in  the  hospital  industry." 

"In  the  1959  session  of  the  State  Legislature,  two  bills  were  introduced  which 
would  have  provided  for  binding  arbitration  of  hospital  labor  disputes  over  wages, 
hours,  and  working  conditions  which  have  not  been  resolved  by  negotiations.  These 
bills  failed  to  pass." 

"In  the  1961  and  1963  sessions  of  the  State  Legislature,  other  bills  were 
introduced  which  would  have  specifically  provided  for  mandatory  mediation  of 
hospital  labor  disputes  and  the  settlement  of  representation  issues  by  the  State 
Conciliation  Service.  None  of  these  bills  was  passed." 

STATE  OF  MICHIGAN 

In  the  State  of  Michigan,  employees  of  voluntary,  non-profit  hospitals  have  the 
right  to  strike,  after  the  mediation  process  has  been  completed.  There  is  no  com- 
pulsory arbitration,  final  action  being  through  the  publication  of  the  findings  and 
recommendations  of  a  fact  finding  board. 

"Voluntary,  non-profit  hospitals  are  specifically  excluded  from  the  provisions  of 
the  National  Labor  Relations  Act  but  are  covered  by  the  Michigan  Labor  Mediation 
Act.  The  state  act  provides  for  mediation  and  certification  of  the  dispute  to  a 
Governor's  Special  Commission  for  findings  and  recommendations;  following  this 
the  Labor  Mediation  Board  may  resume  mediation  and  upon  request,  conduct  a 
statutory  strike  vote  on  the  issues  involved"  (°\ 

Sec.  13(a)  and  Sec.  13(b)  of  the  Michigan  Labor  Mediation  Act  are  as 
follows: 

"Sec.  13a.  (1).  In  case  of  any  labor  dispute  involving  hospital  or  public 
utility  employees  the  following  procedure  shall  be  followed. 

(2)  Disputes  for  which  a  settlement  procedure  is  provided  in  a  collective 
agreement  between  a  hospital  or  public  utility  employer  and  a  labor  organiza- 
tion shall  be  handled  in  accordance  with  such  procedure,  or  if  such  procedure 
does  not  terminate  in  voluntary  arbitration  or  does  not  result  in  settlement, 
then  in  accordance  with  the  procedure  provided  in  subsection  (3)  of  this 
section. 

(3)  Disputes  concerning  wages,  hours,  or  other  terms  or  conditions  of 
employment  or  concerning  the  interpretation   or  application  of  a  collective 


(n)   Letter  to  our  Commission,  dated  January  8th,   1964  from  Mr.  T.  Ernest  B.  Webb,  Director,  Department  of 

Industrial  Relations,  State  of  California. 
(o)  The  Law   Governing   Labor-Management   Relations   in   Michigan   Hospitals  —  Hyman   Parker   12   Labor  Law 

Journal  1961  p.  972  at  p.  990. 
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agreement,  which  are  not  settled  pursuant  to  the  procedure,  if  any,  provided 
for  such  settlement  in  a  collective  agreement  or  in  a  separate  agreement 
between  a  hospital  or  public  utility  employer  and  a  labor  organization,  shall 
be  handled  and  settled  in  accordance  with  the  following  procedure: 

(a)  The  board  shall  intervene  and  investigate  such  dispute  to  determine 
whether  the  parties  have  engaged  in  collective  bargaining  as  herein  defined. 
The  parties  to  a  hospital  or  public  utility  dispute  shall  be  obligated  under  this 
act  to  bargain  collectively  at  all  times.  The  parties  shall  be  under  a  further 
obligation  to  participate  actively  and  in  good  faith  in  the  mediation  of  such 
dispute  by  the  board. 

(b)  The  Board  shall  also,  if  at  any  time  it  concludes  that  the  parties 
may  not  be  able  to  settle  their  disputes  by  bargaining,  mediation  and  con- 
ciliation, urge  upon  the  parties  that  they  submit  the  same  to  arbitration 
pursuant  to  section  9d  of  this  Act.  If,  within  30  days  following  the  notice  to 
the  board,  the  dispute  has  not  been  resolved,  or  submitted  to  voluntary 
arbitration,  the  board  forthwith  shall  certify  such  dispute  to  the  governor. 

(c)  The  governor  shall  cause  the  dispute  to  be  submitted  to  a  special 
commission  as  provided  in  section  13b  of  this  Act." 

"Sec.  13b.  A  special  commission  under  this  act  shall  consist  of  3  dis- 
interested persons  designated  by  the  governor  and  2  non-voting  members  1  to 
be  selected  by  each  party  to  the  dispute,  to  act  with  respect  to  a  labor  dispute. 
Such  commission  shall  proceed  promptly  to  conduct  public  or  private  informal 
hearings  in  said  dispute,  at  which  the  parties  shall  appear  and  be  heard, 
following  such  hearings,  and  in  any  case  within  30  days  after  its  appointment 
or  such  additional  time  as  the  governor  may  allow,  the  commission  shall  make 
written  findings  and  recommendations  with  respect  to  the  issues  in  the  dispute, 
and  report  such  findings  and  recommendations  to  the  governor.  A  majority 
vote  of  the  members  of  the  commission  shall  constitute  the  recommendation  of 
the  commission  on  any  matter.  Such  findings  and  recommendations  shall  not 
be  binding  upon  the  parties,  but  shall  be  made  public.  The  costs  and  expenses 
of  such  commission  proceeding,  including  a  per  diem  fee  of  $50.00  and 
necessary  expenses  for  each  member  of  the  commission,  shall  be  paid  out  of 
the  general  fund." 

There  have  been  no  strikes  in  non-profit  hospitals  in  Michigan  since  shortly 
after  World  War  II.  "This  is  particularly  significant  in  light  of  the  fact  that  in  the 
last  three  years,  fact-finding  commissions  have  been  appointed  in  eleven  hospital 
disputes" 'p). 

"Government  or  publicly  owned  non-federal  hospitals  are  specifically  excluded 
from  the  provisions  of  the  National  Labor  Relations  Act.  Such  provisions  are 
covered  only  by  the  provisions  of  the  state  Hutchinson  Act,  which  outlaws  strikes 
and  provides  for  mediation  and  fact  finding  which  is  not  binding  upon  the  parties 
involved.  Federally  owned  hospitals  are  excluded  from  the  National  Labor  Relations 
Act  and  the  state  acts.  Most  proprietary  hospitals  are  covered  by  the  Labor 
Mediation  Act  and  are  treated  under  the  state  law  as  voluntary  non-profit 
hospitals"  <*5\ 


(p)   Battle  for  the  Hospitals  by  Elstelle  Hepton  (supra). 

(q)  The  Laws  Governing  Labor-Management  Relations  in  Michigan  Hospitals  —  Hyman  Parker  (supra). 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

There  is  nothing  in  the  Massachusetts  statutes  which  provides  for  compulsory 
arbitration  ('^\ 

Under  the  Emergency  Labor  Disputes  Act,  1947,  "the  governor  has  a  choice 
of  procedures  in  dealing  with  an  unsettled  dispute: 

"1.  He  may  appoint  a  moderator  who  then  attempts  to  bring  the  parties 
too-ether  through  mediation  and  conciliation.  If  the  dispute  remains  unsettled, 
the  moderator  may  urge  the  parties  to  submit  the  dispute  to  arbitration.  If 
arbitration  is  not  mutually  acceptable  to  the  parties,  the  moderator  then  makes 
public  his  findings  regarding  the  failure  of  the  parties  to  agree  on  arbitration." 

"2.  He  may  request  the  parties  voluntarily  to  submit  the  dispute  to  a  board 
of  inquiry  that  will  recommend  settlement  terms.  The  parties  are  free  to  accept 
or  reject  these  recommendations." 

"3.  He  may  make  arrangements  with  either  or  both  parties  to  continue 
such  part  of  their  production  or  distribution  of  goods  and  services  as  may  be 
necessary  for  the  health  and  safety  of  the  public." 

"4.  He  may  seize  the  plant  or  facility  of  a  party  to  the  dispute  and 
operate  it  if  he  deems  this  necessary  to  safeguard  the  public  health  and  safety"  ^^^ 

"There  has  never  been  a  hospital  strike  in  Massachusetts,  and  only  one 
hospital  has  a  collective  bargaining  agreement  in  the  Commonwealth" ^'^ 

AUSTRALIA  AND  NEW  ZEALAND  ") 

The  system  of  compulsory  conciliation  and  arbitration  for  the  regulation  of 
labour  relations  was  introduced  into  New  Zealand  by  the  Industrial  Conciliation 
and  Arbitration  Act  of  1894  and  into  Australia  by  the  Conciliation  and  Arbitration 
Act  1904. 

In  Australia  the  federal  compulsory  arbitration  system  is  divided  into  two 
main  sections,  the  Conciliation  and  Arbitration  Commission,  composed  of  four 
judges  appointed  for  life,  eight  commissioners  and  two  conciliators  and  the  Com- 
monwealth Industrial  Court,  composed  of  three  judges. 

"In  practice  the  Commission  first  attempts  to  settle  disputes  by  conciliation  but 
if  that  fails,  it  resorts  to  arbitration  with  the  power  to  make  settlement  terms  that 
must  be  accepted  by  both  parties"  ('^'.  "The  arbital  functions  of  the  Commission 
are  in  the  scope  of  'the  basic  wage,  standard  hours,  and  long-service  leave'  "(^^). 

"The  functions  of  the  Court  include  the  interpretation  of  awards,  deciding 
questions  and  law  referred  to  it  by  the  Commission,  hearing  appeals  from  the 
industrial   register  and   from   inferior  courts,   and   the  enforcement   of  awards"  ("^ 


(r)  Letter  dated  April  7th.  1964  to  our  Commission  from  Mr.  Raymond  F.  O'Connell.  General  Counsel,  Depart- 
ment of  Labour  and  Industries,  Commonwealth  of  Massachusetts. 

(s)    Battle  for  the  Hospitals  by  Estelle  Hepton. 

(t)    Ibid., 

(u)  A  Study  of  Compulsory  Arbitration  in  Six  Foreign  Countries  —  Industrial  Relations  Division,  National 
Association  of  Manufacturers  (Referred  to  hereinafter  as  "A  Study  .  .  ."). 

(v)   New  York  Times,  Nov.  8,  1959,  "Three  Countries  Curb  Strike  Laws"  —  "A  Study  .  .  ." 

(w)  Australian  Encyclopedia,  Vol.  9,  Michigan  State  University  Press.  East  Lansing.  Michigan  1958,  page  13  — 
"A  Study  .  .  ." 

(x)   Ibid.,  —  "A  Study  .  .  ." 
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"To   enforce    the   awards   of   the   Commission,    this   Court   may   impose   fines   on 
organizations  or  individuals,  order  compliance  with  an  award  which  has  not  been 
observed  or  enjoin  any  organization  of  persons  from  committing  or  continuing  in 
contravention.    It  may  jail  the  officials  of  either  labor  or  management  organizations • 
should  they  incite  or  encourage  strikes  or  lockouts"  *^^  \ 

"All  things  considered,  the  plan  has  worked  smoothly  .  .  .  the  last  major  strike, 
a  twenty-day  dock  tie-up  was  in  1956"(^).  "Whatever  the  reason,  the  fact  that  over 
half  the  stoppages  are  settled  by  direct  negotiation  between  the  parties  is  clearly  of 
the  greatest  importance  in  settling  the  Australian  arbitration  system  in  perspective." 
"Nor  has  it  been  wholly  successful  .  .  ."(*).  "Although  the  record  of  strikes  and 
lockouts  in  Australia  since  the  introduction  of  the  arbitration  system  does  not 
clearly  indicate  the  system's  contribution  to  industrial  peace,  the  fact  that  a  sub- 
stantial amount  of  industrial  conflict  has  occurred  is  at  least  sufficient  to  show  that 
the  highest  hopes  of  the  founders  of  arbitration  have  been  frustrated;  industrial 
peace  has  certainly  not  been  completely  achieved"  (^). 

In  New  Zealand  if  the  dispute  is  not  resolved  before  the  Conciliation  Council, 
it  is  referred  to  the  Court  of  Arbitration,  a  tripartite  body  whose  decisions  are 
binding. 

"In  general  New  Zealanders  appear  to  be  satisfied  with  their  form  of  compul- 
sory arbitration.  They  are  of  the  opinion  that  an  adjustable  labour  code,  such  as 
theirs,  has  been  a  definite  advantage  to  a  nation  that  is  a  primary  produce  export 
country,  most  vulnerable  to  the  fluctuations  of  the  world  economic  market.  Their 
laws  have  tended  to  emphasize  the  judicial  rather  than  the  militant  settlement  of 
disputes.  In  nearly  seventy  years  of  practice  this  has  tended  to  remove  the 
bitterness  usually  associated  with  the  struggle  for  improved  wages  and  working 
conditions"  ('^). 

"The  attitude  of  labour,  supported  by  statistics,  indicates  that  the  strike  is  a 
diminishing   weapon   in   New   Zealand.    Time   lost   through    strikes   is   small,   and 
continues    to   decrease,   especially   since    1951.    Although    unions   have    steadfastly 
maintained  their  right  to  strike,  they  continue  to  adhere  to  compulsory  forms  of; 
arbitration   and   conciliation.   This   position   is   reaffirmed   by   the   present   Labour] 
Government"  ^'^). 


GREAT  BRITAIN^*^) 

Compulsory  arbitration,  adopted  in  Great  Britain  in  1940,  with  strikes  and 
lockouts  prohibited,  was  discontinued  in  March  1959  with  a  return  to  free  collective 
bargaining.  The  plan  was  modified  in  1951  to  permit  strikes  and  lockouts.  From 
1940  to  1959,  disputes  could  be  referred  to  the  Industrial  Disputes  Tribunal  whose 
decisions  were  binding. 

"Compulsory  arbitration  showed  some  success  as  a  practical  means  for  restoring 
industrial  peace  during  World  War  II  and  the  critical  times  that  followed.  Thus 


(y)  New  York  Times,  Nov.  8,  1959  —  "A  Study  .  .  ." 
(z)   Ibid.,  —  "A  Study  .  .  ." 

(a)  "A  Study  .  .  ." 

(b)  Walker,  Kenneth  F.   "Industrial  Relations  in  Australia",  Harvard  University  Press,   Cambridge,  Mass.   1956 
p.  321. 

(c)  "A  Study  ..."  —  New  Zealand  Official  Year  Book,  1959,  989. 

(d)  "A  Study  ..."  —  New  York  Times,  November  8,  1959. 

(e)  "A  Study  .  .  ." 
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it  was  maintained  for  more  than  a  decade  after  the  war.  Today's  arbitration  is 
voluntary  although  the  Industrial  Court  continues  its  operation  upon  request.  The 
Minister  of  Labour  maintains  his  power  to  order  committees  of  investigation  and 
courts  of  inquiry"  (^). 

"With  a  return  to  normalcy  it  also  became  evident  that  the  main  features  of 
compulsory  arbitration  no  longer  had  the  support  of  the  majority  of  those 
concerned"  (*^ 

SWEDEN^^") 

Sweden  has  had  compulsory  arbitration  legislation  for  20  years,  though  it  has 
never  been  invoked.  "A  threatened  strike  of  nurses  and  another  by  officers  of  the 
merchant  marine  fleet  have  been  the  only  two  circumstances  in  which  the  govern- 
ment has  contemplated  compulsory  arbitration  during  the  twenty  years  of  the  law's 
existence"  <'^ 

"Mediation  is  really  the  key  to  the  Swedish  labour  scene.  However,  compulsory 
arbitral  machinery  exists.  'The  law  stipulates  that  an  official  arbitration  court  whose 
decision  cannot  be  appealed  may  be  appointed  in  cases  of  complex  labour  conflicts 
deemed  detrimental  to  the  nation' (J).  Such  a  court  of  arbitration  can  be  appointed 
only  after  the  decision  to  do  so  has  been  made  by  the  Swedish  Parliament"  (''^ 

"In  general  both  employers'  and  employees'  organizations  have  opposed  com- 
pulsory arbitration  laws.  The  threat  of  the  appointment  of  an  arbitration  court  by 
Parliament  has  been  enough  to  make  the  parties  come  to  a  settlement  themselves. 
The  Swedish  law  providing  for  compulsory  arbitration  is  extremely  restrictive,  so 
much  so  that  a  situation  such  as  the  1959  steel  conflict  in  the  U.S.  probably  would 
not  be  cause  for  using  arbitration  legislation" ('), 

SUMMARY 

In  Canada,  Quebec  alone  has  compulsory  arbitration  hospital  legislation  which 
is  easily  available  to  the  parties.  Alberta  and  Newfoundland  have  emergency 
legislation  which  may  be  invoked.  Nova  Scotia  has  no  compulsory  arbitration 
legislation  but  hospital  employees  may  be  denied  the  right  to  strike.  In  the  other 
provinces,  hospital  employees  may  strike  but  there  is  no  compulsory  arbitration 
legislation. 

In  the  United  States,  compulsory  arbitration  is  available  for  hospital  disputes  in 
only  New  York  City  and  Minnesota  where  the  right  to  strike  is  denied.  Michigan 
has  a  fact  finding  tribunal  as  the  final  act,  and  in  Massachusetts  the  governor  may 
seize  and  operate  the  hospital.  The  other  states  have  no  specific  legislation  affecting 
hospitals  and  in  these  states  hospital  employees  may  strike. 

Great  Britain  terminated  its  compulsory  arbitration  system  which  had  been  in 
effect  for  20  years  in  1959.  Sweden  has  legislation  which  has  never  been  utilized. 
New  Zealand  and  Australia  have  used  compulsory  arbitration  for  years. 


(f)  Ibid.,— 

(g)  Industry   and    Labour,    Vol.    xxl,    No.    10   International    Labour   Office,    Geneva,    May    15,    1959,    p.    385  — 
"A  Study  .  .  ." 

(h)   "A  Study  .  .  ." 

(i )  New  York  Times,  November  8,  1959. 

(J)   Ibid.,- 

(k)   "A  Study  .  .  ." 

(1)  New  York  Times,  Nov.  8,  1959  —  "A  Study  .  .  ." 
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PART  IV 


THE  DISPUTES  AT  TRENTON  AND  FORT  ERIE 

TRENTON 

The  Trenton  Memorial  Hospital  was  organized  in  June  and  July,  1962  by  the 
Building  Service  Employees'  International  Union  and  the  Union  was  certified  on 
August  13th,  1962. 

Following  certification,  the  Union  notified  the  Hospital  of  its  intention  to 
bargain  and  on  September  5th,  1962  forwarded  a  proposed  collective  agreement. 

The  Union  alleged  that  it  had  diflSculty  arranging  a  meeting  with  the  Hospital. 
The  Union  applied  for  conciliation  and  the  Labour  Relations  Board  instructed  the 
parties  to  meet  and  report  their  progress.  One  meeting  was  held. 

A  meeting  with  a  conciliation  officer  was  held  on  January  2nd,  1963. 

The  Conciliation  Board  was  established  on  March  28th,  1963  and  met  on 
May  7th  and  May  29th.  The  Board  failed  to  bring  the  parties  together  and  sub- 
mitted its  report  to  the  Minister,  dated  June  10th,  1963. 

Inter  alia  the  report  stated : 

"In  this  dispute,  the  applicant  Union  expressed  a  desire  to  co-operate,  and 
demonstrated  its  good  faith  by  acceding  to  almost  all  of  the  requests  of  the 
chairman  for  compromise  proposals.  The  chairman  must  state  that  the  Union 
was  prepared  to  consider  proposals  of  the  Board  which  would  have,  and  should 
have  been  the  basis  of  a  settlement  in  line  with  all  other  similar  agreements 
within  the  Province." 

"The  Respondent  Hospital  was  not  prepared  to  co-operate  in  any  way 
with  this  Board ;  and  in  fact,  were  reluctant  to  consider  that  the  Ontario  Labour 
Relations  Act  was  anything  other  than  an  unwarranted  interference  with 
their  rights." 

The  Report  recommended  the  establishment  of  an  arbitration  board  and  that 
the  decision  of  the  board  be  binding  upon  the  parties. 

The  Report  of  the  Conciliation  Board  was  released  to  the  parties  on  August  6, 
1%3. 

The  Department  of  Labour  attempted  to  arrange  meetings  between  the  parties 
after  the  release  of  the  ref>ort  of  the  Conciliation  Board,  culminating  with  a  visit  of 
The  Honourable,  the  Minister  of  Labour  and  The  Honourable,  the  Minister  of 
Health  to  Trenton  on  October  23rd,  1963.  The  Hospital  took  the  position  it  was 
under  no  legal  obligation  to  negotiate  after  the  Report  of  the  Conciliation  Board 
had  been  issued  and  that  in  view  of  an  application  by  the  Union  before  the  Ontario 
Labour  Relations  Board  for  consent  to  prosecute  the  Hospital  for  bargaining  in  bad 
faith,  at  which  hearing  the  Union  threatened  to  subpoena  the  Minister  of  Labour, 
the  Chief  Conciliation  Officer  and  one  of  the  Conciliation  OflScers,  it  might  be 
prejudicial  to  enter  into  further  mediation  at  that  moment. 

The  Union  had  taken  a  strike  vote  in  June  1963  and  had  declared  the  30th  of 
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September  as  the  deadline.  As  a  result  of  representations  made  to  the  Union  by  the 
Department  of  Labour  on  September  30th  that  arbitration  would  be  invoked,  the 
Union  called  off  the  strike. 

The  Department  and  the  Minister  of  Labour  continued  their  efforts  to  reach 
an  accord  between  the  parties  but  to  no  avail. 

On  October  29th,  the  Minister  announced  in  the  Legislature,  the  setting  up  of 
the  instant  Commission  under  the  Public  Inquiries  Act  to  consider  and  report  on  the 
feasibility  and  desirability  of  applying  compulsory  arbitration  with  respect  to  the 
settlement  of  disputes  between  labour  and  management  affecting  hospitals. 

On  October  30th,  the  members  of  the  Union  voted  to  strike  and  the  strike  was 
called  on  October  31st. 

This  Commission  heard  representations  from  the  parties  at  Belleville  on 
November  8th,  November  21st  and  December  16th,  1963.  An  abortive  attempt  to 
mediate  the  dispute  was  made  by  us  through  the  Commission  counsel,  Mr.  D.  G. 
Cunningham,  Q.C.,  in  December. 

Having  again  decided  to  attempt  mediation,  the  Commission  met  members  of 
the  Hospital  Board  at  Toronto  on  January  17  th,  1964,  the  meeting  having  been 
arranged  through  the  assistance  of  Mr.  Cunningham  at  Belleville.  After  the  meeting 
on  January  17th,  and  after  communicating  with  the  Union,  Mr.  Hicks  and  Mr. 
Simon,  of  our  Commission,  began  the  process  of  drawing  up  a  collective  agreement 
which  would  be  acceptable  to  both  parties. 

The  draft  of  this  Collective  Agreement  was  presented  to  a  general  meeting  of 
the  Trenton  Memorial  Hospital  Board  at  Trenton  on  January  24th.  During  the 
next  week  certain  changes  were  made  at  the  request  of  the  parties  and  finally  the 
agreement  was  acceptable  to  both  sides.  It  was  approved  by  the  Hospital  Board  and 
by  a  membership  meeting  of  the  Union  and  the  pickets  were  withdrawn  on 
February  5  th. 

The  final  agreement  of  course  was  a  compromise.  The  Union  was  successful  in 
having  a  first  agreement  signed  which  embodied  improvements  in  salaries  and 
benefits  over  a  three  (3)  year  period  while  the  Hospital  won  its  point  upon  which 
it  had  been  insisting  throughtout,  of  no  Union  security. 

We  did  not  hear  sufficient  evidence  to  pass  judgment  on  the  charges  of  the 
Union  and  in  the  Report  of  the  Conciliation  Board  that  the  hospital  board  was 
guilty  throughout  of  failing  to  bargain  in  good  faith. 


FORT  ERIE 

The  International  Union  of  Operating  Engineers  (Local  866)  was  certified  as 
bargaining  agent  for  the  operating  engineers  at  the  Douglas  Memorial  Hospital  on 
November  8th,  1962. 

A  number  of  meetings  were  held  between  the  Hospital  and  Union  without 
reaching  agreement  and  in  April,  1963  the  Union  applied  for  conciliation  services. 

Efforts  of  the  conciliation  officer  failed  and  the  unresolved  matters  were  referred 
to  a  board  of  conciliation. 

The  Conciliation  Board,  in  turn,  was  unable  to  effect  a  settlement  and  submitted 
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a  report  dated  August  13th,  1963  to  the  Minister.   Except  for  a  minor  disagreement 
on  wages,  the  Board's  report  was  unanimous. 

The  Union  stated  at  the  first  hearing  before  us  that  it  was  willing  to  sign  a 
collective  agreement  based  on  the  Conciliation  Board's  Report  but  that  the  Hospital 
Board  refused. 

This  first  hearing  before  our  Commission  was  held  on  January  24th  at  Fort  Erie 
with  both  sides  presenting  briefs.  Some  attempt  was  made  at  this  hearing  to  mediate 
the  differences. 

The  main  item  in  dispute  was  the  demand  of  the  Hospital  Board  for  a 
performance  bond  giving  the  Hospital  "security  in  the  event  the  employees  fail  to 
abide  by  the  contract".  The  Hospital  brief,  in  part  stated,  "It  has  been  said  that  a 
performance  bond  is  unnecessary  in  a  contract  because  the  law  provides  remedial 
measures  in  the  event  of  a  breach  of  contract  by  the  Union.  This,  in  some  respects 
is  true.  On  the  other  hand  a  Hospital  is  not  an  economic  industrial  unit  but  rather  a 
social  unit.  If  an  industry  is  seized  by  a  wildcat  strike  the  most  that  can  happen  is  a 
shut  down  of  production.  If,  however,  a  Hospital  is  confronted  with  a  wildcat  strike, 
the  result  could  mean  anything  from  unnecessary  death  to  the  outbreak  of  a  serious 
epidemic  in  the  community.  The  effect  of  a  shut  down  in  the  Hospital  operations 
could  be  extremely  far  reaching  and  chaotic  especially  if  the  walk-out  affected  more 
than  one  Hospital  in  a  given  community."  The  other  two  main  items  in  dispute,  as 
mentioned  previously,  were  Union  security  and  the  Hospital's  contention  it  should 
not  be  obligated  to  be  subject  to  garnishees  and  wage  assignments. 

Our  Commission  met  the  parties  again  on  March  4th  and  after  exchanges  and 
negotiations  between  the  parties  through  Messrs.  Hicks  and  Simon  and  Commission 
counsel,  D.  G.  Cunningham,  Q.C.  a  Memorandum  of  Agreement  was  signed  by 
representatives  of  both  parties.  The  Hospital  Board  withdrew  its  demand  for  a 
performance  bond  and  the  Union  its  demand  for  Union  security.  A  Collective 
A.greement  embodying  the  settlement  has  since  been  signed. 
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PART  V 

OUR  RECOMMENDATIONS  AS  TO  THE  FEASIBILITY  AND 
DESIRABILITY  OF  APPLYING  COMPULSORY  ARBITRA- 
TION IN  THE  SETTLEMENT  OF  DISPUTES  BETWEEN 
LABOUR  AND  MANAGEMENT  OVER  THE  NEGOTIATION 
AND  SETTLEMENT  OF  THE  TERMS  OF  COLLECTIVE 
AGREEMENTS   AFFECTING   HOSPITALS   AND   THEIR 

EMPLOYEES 


We  come  now  to  our  recommendations  under  our  main  terms  of  reference  as 
they  affect  hospitals  generally  and  their  employees. 

CONTRACT  DISPUTES  WITH  RESPECT  TO  INDUSTRY  GENERALLY 

There  seems  to  be  unanimity  in  Canada  and  the  United  States  that  with  respect 
to  industry  generally  free  and  unfettered  collective  bargaining  is  the  best  method  of 
settling  the  disputes  between  Labour  and  Management  over  the  negotiation  and 
settlement  of  the  terms  of  collective  agreements. 

"The  very  useful  term  'Collective  Bargaining'  was  coined  in  1891  by  Mrs. 
Sidney  Webb  in  her  work  on  the  co-operative  movement.  The  Webbs  have  never 
given  a  formal  definition  but  have  used  it  to  cover  negotiations  between  employers 
and  work  people  when  the  work  people  act  in  concert  and  the  employer  meets  'a 
collective  will'  "(*). 

"Collective  bargaining"  is  defined  in  the  Taft-Hartley  Act  as  "the  performance 
of  the  mutual  obligation  of  the  employer  and  the  representative  of  the  employees  to 
meet  at  reasonable  times  and  confer  in  good  faith  with  respect  to  wages,  hours,  and 
other  terms  and  conditions  of  employment,  or  the  negotiation  of  an  agreement,  or  any 
question  arising  thereunder,  and  the  execution  of  a  written  contract  incorporating 
any  agreement  reached  if  requested  by  either  party". 

Another  description  of  "collective  bargaining"  is  "an  institutional  process  the 
principal  object  of  which  is  negotiation  between  company  and  union  representatives 
in  an  attempt  to  reach  agreement  on  the  terms  and  conditions  of  employment,  i.e. 
wages,  hours  and  working  conditions.  Such  negotiations  normally  culminate  in  the 
signing  of  a  wnritten  instrument,  termed  a  collective  labour  agreement  or  union 
contract,  which  sets  forth  the  terms  and  conditions  of  employment  for  a  fixed  period 
of  time"(b). 

Collective  bargaining  is  one  of  the  essential  freedoms  of  a  free  democratic 
society.  A  collective  agreement  executed  after  the  give  and  take  of  the  bargaining 
table  is  an  agreement,  founded  upon  voluntarism,  made  by  the  parties  who  are  in  the 
best  position  to  formulate  its  terms  and  entered  into  by  those  charged  with  the 
responsibility  of  maintaining  industrial  peace.  Such  a  voluntary  collective  agreement 


(a)  The  Theory  of  Collective  Bargaining  by  W.  H.  Hunt,  The  Free  Press,  Glenco,  Illinois. 

(b)  Contemporary  Collective  Bargaining  by  Harold  W.  Davies  (Prentice-Hall,  New  York  1951)  p.  6. 
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will  carry  much  more  weight  and  will  have  a  far  greater  prospect  of  securing  peace 
than  a  contract  imposed  upon  the  parties  by  legislation,  the  courts  or  a  third  party. 

Admittedly,  there  is  always  the  possibility  that  agreement  will  be  reached  between 
employer  and  employee  to  the  detriment  of  the  public,  the  agreement  overlooking 
that  the  consumer  was  also  at  the  bargaining  table;  that  agreements  may  also  be 
reached  on  the  basis  of  the  strength  of  one  or  other  of  the  parties  rather  than  on  the 
merits  of  the  issues.  But  all  parties  appearing  before  our  Commission,  and  we  concur, 
were  unanimous  in  the  belief,  backed  by  the  experience  in  Ontario  and  the  western 
world,  that  the  most  efficient  and  satisfactory  means  of  settling  the  ordinary  and 
normal  disputes  between  Labour  and  Management  over  the  negotiation  and  settle- 
ment of  the  terms  of  collective  agreements  is  by  the  collective  bargaining  process. 

The  Canadian  Manufacturers'  Association  brief  stated,  "It  is  also  our  belief  that 
collective  bargaining  with  a  minimum  of  restriction,  has  worked  well  enough  in  this 
province  to  merit  public  and  government  support,  despite  its  imperfections".  Labour 
leaders  in  Ontario  and  Canada,  on  many  occasions,  have  expressed  agreement  with 
this  statement. 

Senator  Taft  (93  Cong.  Rec.  3835,  3836,  1947)  stated:  "Basically,  ...  the 
solution  of  our  labour  problems  must  rest  on  a  free  economy  and  on  free  collective 
bargaining.  The  bill  is  certainly  based  upon  that  proposition.  That  means  that  we 
recognize  freedom  to  strike  when  the  question  involved  is  the  improvement  of  wages, 
hours  and  working  conditions,  where  a  contract  has  expired  and  neither  side  is 
bound  by  a  contract.  We  recognize  that  right  in  spite  of  the  inconvenience,  and  in 
some  cases  perhaps  danger  to  the  people  of  the  United  States  which  may  result  from 
the  exercise  of  such  right.  In  the  long  run,  I  do  not  believe  that  the  right  will  be 
abused.  In  the  past,  few  disputes  finally  reached  the  point  where  there  was  a  direct 
threat  to  the  defiance  of  the  rights  of  the  people  of  the  United  States"  ^*^). 

Conversely,  there  is  consensus  in  Canada  and  the  United  States  that  the 
application  of  compulsory  arbitration  to  settle  contract  disputes  between  Labour 
and  Management  in  industry  generally  is  repugnant  to  our  free  enterprise  system 
and  our  free  democratic  institutions. 

Compulsory  arbitration  curtails  the  right  of  both  the  employer  and  employee 
to  contract  about  his  affairs,  resulting  in  decisions  being  made  by  outsiders  less 
qualified  to  render  them  than  the  parties  themselves.  As  the  antithesis  of  voluntarism, 
decisions  reached  by  compulsory  arbitration  may  not  command  the  respect  and 
support  of  either  or  both  parties. 

Both  Management  and  Labour  are  in  general  agreement  that  compulsorily 
imposing  a  decision  upon  the  parties  as  to  wages  and  working  conditions  is  incon- 
sistent with  the  principles  of  a  free  democratic  society.  We  quote  from  the  Brief  of 
the  Ontario  Federation  of  Labour,  "We  are  of  the  opinion  that  the  principle  of 
compulsory  arbitration  is  an  encroachment  on  our  democratic  freedom  and  we  are 
therefore  opposed  to  government  legislation  making  arbitration  compulsory  in  all 
hospital  or  any  other  labour  disputes".  Briefs  from  the  Canadian  Manufacturers' 
Association  and  the  Ontario  Hospital  Association  were  to  the  same  effect. 

The  members  of  this  Commission  have  had  experience  sitting  as  arbitrators  in 
negotiations  disputes  where  their  decisions  were  binding  upon  the  parties  (Police, 
Firemen,   Ottawa   Civic  Hospital   and  N.U.P.E.,   Spruce   Falls   Power  and   Paper 
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(c)   Is  Compulsory  -Arbitration  Necessary'?  by  Asher  W.  Schwartz  N.S.  15  Arbitration  Journal  1960. 
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Company  Limited  and  Lumber  and  Sawmill  Workers  Union,  Local  2995,  Kimberley- 
Clark  Corporation  and  Lumber  and  Sawmill  Workers  Union,  Local  2693,  and 
Toronto  Civic  Employees  and  the  City  of  Toronto,  Canada  Cement  Company 
Limited  and  United  Cement,  Lime  &  Gypsum  Workers ) .  In  some  of  these  arbitra- 
tions, it  seemed  apparent  there  were  a  number  of  issues  left  for  the  arbitrators' 
decision  which  could  and  would  have  been  resolved  by  the  parties  if  they  had  not 
been  faced  with  binding  arbitration.  We  think  it  undisputable  too  from  our 
experience  that  the  parties  themselves  are  in  a  much  better  position  to  arrive  at  a 
proper  and  reasonable  decision  in  these  contract  disputes  than  a  board  of  arbitration 
no  matter  how  much  evidence  the  board  hears  or  how  carefully  it  considers  the 
problems  with  which  it  is  confronted. 

Mr.  Asher  W.  Schwartz  wrote:  ^^^  "It  (compulsory  arbitration)  minimizes  or 
eliminates  free  collective  bargaining.  It  will  not  work  because  workers  cannot  be 
found  to  remain  in  the  job  or  be  efficient  in  their  work.  It  is  the  beginning  of  the 
end  for  the  freedom  to  contract,  and  it  will  lead  to  further  governmental  inter- 
vention into  the  affairs  of  basic  industries". 

"Wages  and  working  conditions  will  be  fixed  by  persons  whose  impartiality 
and  good  judgment  cannot  be  taken  for  granted.  Awards  will  be  affected  by 
prevailing  political  moods.   Labour  would  be  pushed  fully  into  politics.    It  will  lead 

\    to  government  control  of  price  and  profits.    It  is  a  threat,  not  only  to  free  collective 

1  bargaining  but  also  to  free  enterprise  in  a  free  economy". 

In  an  article,  "Injunctions,  Seizure  and  Compulsory  Arbitration"  (^),  Charles  O. 
Gregory  wrote:  "This  prejudice  against  compulsory  arbitration  should  rest  on  the 
feeling  that  employers  and  unions  must  settle  their  own  quarrels.  It  is  their 
responsibility  to  do  this;  and  they  should  not  be  allowed  to  evade  it.  Only  then  can 
we  have  something  left  to  say  about  how  much  we  will  get  for  work  or  have  to  pay 
for  it.    Many  think  this  assurance  is  worth  all  the  trouble  that  strikes  cause". 

Finally,  Mr.  William  J.  Isaacson,  Regional  Director,  National  Labor  Relations 
Board,  of  the  United  States,  was  quoted  in  the  Buffalo  Evening  News  (January  2, 
1947) : 

"People  who  advocate  compulsory  arbitration  are  trying  to  transfer  the  power 
to  make  basic  decisions  about  wages,  hours  and  conditions  of  employment  from 
those  who  are  best  qualified  to  make  such  decisions  —  the  parties  themselves". 

"We  must  let  the  parties  concerned  have  full  power  to  make  their  own 
decisions". 

"They  must  bear  full  responsibility  for  their  failure  to  arrive  at  a  peaceful 
solution.  Only  in  this  way  can  we  secure  the  necessary  sense  of  social  responsibility 
and  self-restraint  which  collective  bargaining  requires". 

We  agree  too  that  the  easy  availability  of  compulsory  arbitration  acts  as  a 
deterrent  in  negotiations,  both  sides  being  reluctant  to  give  ground  before  reaching 
the  final  tribunal.  The  Union  has  no  desire  to  reach  a  settlement  in  negotiations, 
calculating  that  more  can  be  gained  in  arbitration.  As  a  result,  any  offer  which  the 
employer  makes  in  negotiations  becomes  the  floor  from  which  the  parties  start  in 
arbitration.  Thus,  the  employer  does  not  make  concessions  —  in  fact  in  some  cases 
there  is  a  tendency  to  move  in  the  other  direction.  The  gulf  remains  wide  with  the 


(d)  Is  Compulsory  Arbitration  Necessary?  (supra). 

(e)  26  Temple  Law  Quarterly  p.  397. 
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Union  continuing  its  adamant  stand  on  its  high  demands.  In  short,  compulsory 
arbitration  competes  with  instead  of  supplementing  the  bargaining  process.  Our 
conclusion  here  is  based  on  a  consideration  of  the  Briefs  presented  to  us,  a  number  of 
articles  listed  in  the  bibliography,  and  the  experience  the  members  of  the  Commission 
themselves  have  had  with  compulsory  arbitration  in  Canada. 

"Compulsor)'  arbitration  means  the  end  of  real  and  free  collective  bargaining, 
wherever  it  is  applied.  Parties  who  know  that  their  agreements  will  ultimately  be 
decided  for  them  if  they  fail  to  reach  an  agreement  themselves  will  in  fact  make  no 
bona  fide  attempt  to  agree.  This  has  been  my  personal  experience  in  all  situations 
in  which  contracts  have  arbitration  clauses  written  into  them,  and  even  in  situations 
which  are  subject  only  to  the  appointment  of  fact-finding  boards,  such  as  those 
under  the  Railway  Labor  Act"^'). 

The  experience  of  the  members  of  this  Commission  sitting  on  compulsory 
arbitration  boards  in  Ontario  has  been  in  accordance  with  the  views  expressed  by 
Mr.  Schwartz,  namely,  that  the  parties  tend  to  sit  on  their  hands  until  they  reach  the 
board  of  arbitration.  In  the  cases  of  Spruce  Falls  Power  and  Paper  Company  Limited 
and  Lumber  and  Sawmill  Workers  Union,  Local  2995.  Kimberley-Clark  Corporation 
and  Lumber  and  Sawmill  Workers  Union,  Local  2693,  and  Toronto  Civic  Employees 
and  the  City  of  Toronto,  and  Canada  Cement  Company  Limited  and  United 
Cement,  Lime  &  Gypsum  Workers,  referred  to  above,  the  parties  had  agreed  to 
binding  arbitration  after  a  considerable  amount  of  bargaining  had  taken  place  so 
that  there  was  no  eroding  of  the  bargaining  process  in  those  instances.  In  the  other 
compulsory  arbitrations  referred  to  on  page  43,  the  bargaining  process  was  adversely 
affected,  in  varying  degrees. 

To  quote  Mr.  Donald  Wood  further,  (the  Twin  City  Regional  Hospital  Council, 
St.  Paul-Minneapolis^^)),  ".  .  .  Compulsory  arbitration  is  a  difficult  problem.  It 
often  makes  negotiations  and  conciliation  more  difficult." 

"Necessary  as  the  National  War  Labor  Board  was  during  World  War  II,  that 
agency's  experience  shows  plainly  that  its  availability  to  intervene  in  strike  situations 
stifled  collective  bargaining.  As  the  war  progressed,  more  and  more  disputes 
between  Management  and  Union  were  submitted  to  the  Board  for  decision  that  the 
parties  themselves,  should  and  could  have  made.  John  W.  Gibson,  Assistant 
Secretary  of  Labor  in  President  Truman's  administration,  went  so  far  as  to  say  that  it 
resulted  in  the  'paralysis'  of  the  collective  bargaining  process  with  practically  all 
disputes,  including  many  over  trivial  issues,  brought  to  the  Board  for  settlement" (^'^ 

I  George  W.  Taylor,  Professor  of  Industry,  and  Chairman  of  the  President's  Board 

lof  Inquiry  in  the  steel  strike,  made  this  statement  in  December,  1948:  "When  the 

rights  to  strike  and  to  lockout  are  withdrawn,  as  during  a  war  or  under  compulsory 

arbitration,  a  most  important  inducement  to  agree  is  removed.  The  penalties  for 

/     failing  to  agree  —  stoppage  of  production  and  employment  —  are  waived.   E\en  more 

7     devastating  consequences  result.    Each  party  is  reluctant  to  make  any  "concessions" 

around  the  bargaining  table.  That  might  "prejudice"  its  case  before  whatever  Board 

is  set  up  to  deal  with  Labor  disputes.   In  addition,  the  number  of  issues  is  kept  large 

and  formidable.   Demands  that  customarily  "wash  out"  in  negotiations  are  carefully 


(  f )    Is  Ck)mpulson,'  Arbitration  Necessary?  by  Asher  W.  Schwartz  (supra). 

(g)   The  Modern  Hospital.  July  1959,  "They  Live  and  Learn  with  Unions". 

(h)   The  Pros  and  Cons  of  Compulson'  Arbitration,  New  York  Chamber  of  Commerce   March  1961. 
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preserved  for  submission  to  the  Board.    Why  not?  There  is  everything  to  gain  and 
nothing  to  lose  by  trying  to  get  one's  unusual  demands  approved  without  cost"^'^ 

TERMINAL  DISPUTES  AT  HOSPITALS 

The  above  noted  advantages,  overwhelming  in  our  opinion,  of  free  collective 
bargaining  over  compulsory  arbitration,  in  the  settlement  of  terminal  disputes  in 
industry,  obtain  generally  to  these  disputes  at  hospitals.  Nevertheless,  we  believe,  as 
recognized  in  many  of  the  briefs  presented  to  us,  that  hospitals  are  in  a  special 
category  and  must  receive  special  consideration. 

It  is  difficult  to  envisage  the  closing  of  a  hospital  on  account  of  strike  or  lockout 
action.  This  would  be  regarded  by  the  public,  not  merely  in  the  category  of  a  public 
inconvenience  as  say  would  be  the  case  with  many  public  utilities,  but  invariably  as 
a  public  emergency,  whereupon  irresistible  pressure  could  be  expected  to  be  exerted 
at  once  upon  the  authorities  to  intervene  and  impose  a  settlement  upon  the  parties. 
Particularly  is  this  so  because  in  most  towns  and  cities  the  hospital  is  the  pride  and 
joy  of  the  community,  having  been  built  and  maintained  by  community  effort  and 
money. 

Another  consideration  justifying  the  placing  of  hospitals  in  a  special  category  as 
compared  even  with  a  vital  public  utility  such  as  Hydro,  is  the  fact  there  are  so  many 
hospitals  in  Ontario,  each  a  separate  unit  bargaining  with  its  employees.  While  the 
convening  of  the  Legislature  to  deal  with  an  emergent  situation  concerning  a 
Province-wide  utility  might  be  feasible,  it  would  be  impractical  to  do  so  with  respect 
to  a  dispute  at  a  relatively  small  hospital,  the  services  of  which  nonetheless  may  be 
vital  to  the  community  concerned. 

Many  experts  in  this  field  agree  that  hospitals  are  in  a  special  category.  For 
instance  in  reviewing  "emergency"  disputes,  the  authors  of  "Arbitration  and 
Collective  Bargaining  —  An  Analysis  of  State  Experience"(J)  state  that  "emergency 
disputes"  in  the  public  utility  field  are  often  wrongly  classified  as  such  when  they 
are  really  only  "nuisances",  but  concede  that  hospitals  do  constitute  a  problem  for 
which  a  special  case  can  be  made. 

As  set  out  in  Part  II  the  following  individuals,  associations  and  bodies,  opposed 
basically  to  compulsory  arbitration,  recognized  that  special  legislation  applicable  to 
hospitals  only  might  be  necessary,  in  order  to  ensure  that  hospital  services  might  be 
maintained : 

Ontario  Hospital  Association, 

Canadian  Manufacturers'  Association, 

Canadian  Union  of  Operating  Engineers,  Local  102,  107, 

Essex  Health  Association  Board, 

Professor  Arthurs  and  Professor  Crispo, 

Board  of  Trade,  Metropolitan  Toronto, 

Canadian  Union  of  Operating  Engineers, 

Hotel  Dieu  Hospital,  Windsor,  and 

St.  Catharines  General  Hospital, 


( i)  The  Argument  Against  Compulsory  Arbitration  —  The  United  Steelworkers  of  America. 
(j)   By  Herbert  R. Northrop  and  Richard  L.  Rowan,  Labour  Law  Journal  1963  Vol.  14  p.  178. 
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and   the  following  advocated  compulsory  arbitration  at  hospitals,   in  some  form 
or  other: 

The  Building  Services  Employees  Union, 

Mr.  R.  G.  Geddes, 

Ontario  Labour  Relations  Subsection,  Canadian  Bar  Association,  and 

Mr.  Robert  H.  Miles. 

The  problem  then  in  view  of  the  foregoing  conclusions,  is  how  to  preser\'e,  for 
the  sake  of  the  hospitals,  the  unions  and  the  public,  the  value  of  free  collective 
bargaining  and  at  the  same  time  ensure  that  hospitals  will  be  kept  open  to  maintain 
satisfactory  patient  care  under  conditions  which  will  not  be  detrimental  to  either 
management  or  its  employees.  Assuming  that  compulsory  arbitration  with  its  serious 
drawbacks  and  implications  is  one  method  of  resolving  disputes  and  keeping  the 
hospitals  open,  which  is  not  entirely  a  valid  assumption  because  strikes  have  occurred 
in  various  jurisdictions  despite  the  imposition  of  compulsory  arbitration  (e.g. 
Australia.  New  Zealand,  Quebec),  we  shall  now  examine  the  alternatives,  if  any, 
available  to  settle  or  to  assist  in  settling  interest  disputes  at  hospitals. 

Legislation  outlawing  strikes 

In  some  jurisdictions,  legislation  has  been  enacted  prohibiting  employees  at 
hospitals  and  in  certain  other  key  areas  from  striking  without  giving  them  in  return 
the  right  to  have  their  disputes  settled  by  compulsory  arbitration.  In  Prince  Edward 
Island  for  instance,  as  already  set  out,  there  is  a  provision  that  employees  required 
for  the  maintenance  of  essential  hospital  services  shall  not  have  the  right  to  strike. 
In  the  United  States,  federally  owned  hospitals  are  excluded  from  the  National 
Labor  Relations  Act.  In  Minnesota,  as  we  have  seen,  the  right  to  strike  is  denied 
hospital  workers  and  in  return  compulsory  arbitration  is  given  but  only  with  respect 
to  "any  unsettled  issue  of  maximum  hours  of  work  and  minimum  hourly  wage  rates", 
important  issues  such  as  union  security  not  being  subject  to  arbitration. 

In  most  of  the  jurisdictions  where  the  right  to  strike  has  been  taken  away,  the 
employee  has  been  given  compulsory  arbitration  in  return,  as  for  example  in  Ontario 
in  the  case  of  policemen  and  firemen,  in  Quebec  for  hospital  workers  and  in 
Manitoba  for  firefighters  and  employees  of  certain  boards,  public  companies  and 
commissions. 

We  do  not  believe  it  would  ever  be  seriously  argued  in  Ontario  if  legislation  | 
were  enacted  denying  the  hospital  workers  the  right  to  strike  that  they  should  notJ 
have  the  right  in  return  to  have  their  disputes  settled  by  compulsory  arbitration.  The 
Canadian  Manufacturers'  Association's  brief  stated :  "It  is  assumed  of  course  that  the 
question  of  compulsory  arbitration  is  directly  connected  with  the  possibility  of  a 
prohibition  of  strikes  as  far  ai>  hospital  employees  are  concerned.  Obviously,  if 
employees  are  denied  the  right  to  strike  they  should  not  be  deprived  of  a  remedy 
By  the  same  token,  if  employers  are  to  have  wages  and  working  conditions  imposed 
by  decree,  they  should  not  also  have  to  run  the  risk  of  a  strike."  To  quote  from 
another  source,  "The  subject  of  this  paper  —  Injunctions,  Seizures  and  Compulsory 
Arbitration^'') — implies  a  discussion  of  prohibiting  strikes,  which  doesn't  make 
sense  without  talking  about  a  substitute  for  the  strike.  For  outright  prohibition 
settles  nothing  and  creates  tensions  more  dangerous  than  any  strike". 


(k)   By  Charles  O.  Gregory  (supra)  26  Temple  Law  Quarterly,  p.  397. 
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Seizure  of  the  hospital  by  the  Minister  of  Health 

It  was  suggested  to  the  Commission  that  the  Minister  of  Health  has  the 
authority  under  The  PubHc  Hospital  Act,  1960  R.S.O.  Ch.  322,  to  take  over  the 
control  and  management  of  a  hospital  in  an  emergency (').  This  authority  has  never 
been  exercised  and  there  is  some  doubt  as  to  whether  it  exists. 

In  any  event,  seizure  by  the  Minister  to  keep  a  hospital  open  because  of  an 
impending  strike  or  lockout,  while  blocking  the  strike  or  lockout,  would  settle 
nothing.  The  Minister  would  still  have  to  determine  the  issues  and  if  the  parties 
remained  apart,  a  compulsory  settlement,  either  by  legislation  or  arbitration,  would 
be  the  only  alternative. 

Appointment  of  a  fact-finding  board 

As  already  set  out,  there  is  no  compulsory  arbitration  in  the  State  of  Michigan, 
the  final  action  being  through  the  publication  and  the  findings  and  recommendations 
of  a  fact-finding  board.  As  stated,  this  approach  has  been  notably  successful,  there 
having  been  no  strikes  in  Michigan  since  shortly  after  World  War  II  although  in 
the  last  three  years,  fact-finding  Commissions  have  been  appointed  in  eleven  hospital 
disputes^™). 

In  an  article  "The  Public  Emergency  Dispute:  Its  various  aspects  and  some 
possible  Solutions" (")  Mr.  Herbert  Syme  (who  believes,  "Compulsion  and  imposition 
are  at  best  ineffectual  attacks  on  symptoms  that  results  from  lack  of  understanding 
and  collective  bargaining  immaturity"  .  .  .  "Contract  terms  should  not  be  forced 
upon  the  parties  by  a  government"),  suggests  as  a  possible  solution  the  setting  up 
of  an  independent  tripartite  agency  which  would  act  at  the  request  of  either  party 
or  on  its  own  to : 

1 .  Study  the  merits  —  act  as  a  fact-finding  board ; 

2.  Recommend  terms  of  settlement  but  this  would  be  confined  to  situations 
where  acceptance  is  assured  beforehand; 

3.  Define  the  area  of  disagreement  and  return  the  issues  to  the  parties  for 
further  bargaining; 

4.  Act  as  a  mediator  generally; 

5.  Recommend  voluntary  arbitration; 

6.  Issue  public  statements  as  to  facts; 

7.  Issue  binding  decisions  on  procedure  rather  than  substance:  e.g.  "You  will 
meet  ten  hours  a  day". 

The  Atomic  Energy  Commission  in  the  United  States  has  used  fact  finding 
successfully*").  The  Commission  states:  "It  is  a  basic  purpose  of  the  proposed  plan 
that  resort  to  the  panel  is  not  to  be  thought  of  as  a  customary  or  easily  available 
part  of  management-labour  relationship.  The  creative  possibilities  of  responsible 
collective  bargaining  should  always  be  zealously  preserved.  The  parties  should  not 
be  encouraged  or  allowed  to  evade  their  own  primary  responsibilities  to  meet  their 
own  problems  and  to  settle  them  by  mutual  agreement". 


( 1 )    Briefs  of  Essex  Health  Association  and  of  Ontario  Hospital  .Association. 
(m)  Battle  for  the  Hospitals  by  Estelle  Hepton  (supra). 
..(jn.)    Temple  Law  Quarterly  26. 
(o)   The  Public  Emergency  Disjjute:  Its  Various  Aspects  and  some  Possible  Solutions.    Mr.  Herbert  Syme    (supra). 
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Under  the  Labour  Relations  Act  in  the  Province  of  Ontario,  the  three  man 
conciliation  board  acts  both  as  a  board  of  mediation  and  as  a  fact-finding  com- 
mission. The  Board  in  Ontario,  of  course,  is  also  empowered  to  make  specific 
recommendations  in  its  report  which  may  be  and  usually  is  published. 

While  agreement  has  been  reached  in  Ontario  on  many  occasions  at  the  Board 
of  Conciliation  stage  (infra)  and  while  fact-finding  commissions  have  been 
successful  in  a  number  of  jurisdictions,  the  fact  remains  that  a  hospital  can  still  be 
closed  by  employees  unhappy  with  the  report  of  any  board  whose  report  is  not 
binding.  This  was  demonstrated  in  the  United  States  by  the  railway  and  air 
transport  experience  when  strikes  did  occur  after  the  fact-finding  procedure  was 
complete^P). 


MEDIATION 

Mediation  by  the  introduction  of  an  outside  individual  or  a  panel  is  the 
continuation  of  the  collective  bargaining  process,  opposite  in  principle  to  the 
imposition  of  compulsory  arbitration,  its  objective  being  the  completion  of  a 
voluntary  agreement.  Mediation  is  used  extensively  in  both  the  United  States  and 
Canada  in  almost  every  jurisdiction  which  has  labour  relations  legislation. 

In  the  United  States,  "federal  and  state  mediation  agencies  render  valuable 
service  in  hosts  of  labour-management  disputes" (^^  In  Ontario,  the  conciliation 
officer  at  his  stage  and  then  the  board  of  conciliation  at  the  next  stage,  have 
mediated  and  assisted  the  parties  to  reach  settlement  in  a  great  number  of  cases. 
"Statistics  show  that  in  Ontario  over  the  period  April  1,  1955  to  March  31,  1960, 
approximately  56%  of  the  disputes  reaching  stage  one  were  settled  by  a  conciliation 
officer  while  37%  of  those  which  reached  stage  2  were  settled  by  the  boards" ('^). 

As  the  learned  author  noted,  the  figures  do  not  give  either  the  stages  any  credit 
for  agreement  reached  subsequent  to  the  conciliation  board  although  in  many 
cases,  the  settlements  were  effected  because  of  previous  efforts. 

Mediation  has  been  used  effectively  by  the  Department  of  Labour  in  Ontario 
on  many  occasions  outside  of  and  in  addition  to  the  procedures  outlined  in  the 
Labour  Relations  Act.  For  instance,  after  the  expiration  of  the  seven  day  period 
following  the  publication  of  the  report  of  the  Conciliation  Board,  an  officer  (Mr. 
Scott)  of  the  Department,  settled  the  dispute  at  Windsor  between  the  four  hospitals 
and  the  Union  by  mediation. 

Mediation,  of  course,  is  inefficacious  if  the  parties  remain  obdurate. 


VOLUNTARY  ARBITRATION 

Voluntary  arbitration,  that  is,  an  agreement  by  the  parties  to  settle  their 
differences  by  arbitration,  may  serve  a  useful  function  after  normal  bargaining 
has  failed  to  produce  agreement.  As  the  submission  to  arbitration  is  not  anticipated, 
the  collective  bargaining  process  is  not  damaged.  Examples  in  Ontario  of  parties 
agreeing  to  arbitration  after  collective  bargaining  had  failed  have  been  mentioned 


(p)    An  Analysis   of  State   Experience  by   Herbert   R.   Northrop  and   Richard   L.   Rowan,   Labor  Law   Journal    I%3 
Vol.  14  p.  673  (supra). 

(q)   The   Public    Interest    in    National    Labor    Policy    by    an    Independent    Study    Group-Committee    for    Economic 
Development. 

(r)    Roll  of  Government  in  Settlement  of  Industrial  Disputes  —  Canada  by  F.  R.  Anton. 
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((1)  Spruce  Falls  Power  and  Paper  Company  Limited  and  Lumber  and  SawTnill 
Workers  Union,  Local  2995,  (2)  Kimberley-Clark  Corporation  and  Lumber  and 
Sawmill  Workers  Union,  Local  2693,  (3)  Toronto  Civic  Employees  and  the  City 
of  Toronto  and  (4)  In  1962  the  A.  R.  Clarke  Tannery  and  the  Amalgamated 
Meat  Cutters  and  Butcher  Workmen  of  North  America  had  agreed  to  settle  a  six 
month  old  strike  by  voluntary  arbitration.  However,  this  was  not  necessary  since 
the  parties  were  able,  after  the  strike  was  called  ofT,  to  sit  down  and  negotiate  all 
their  problems) . 

Voluntary  arbitration  has  the  disadvantage  of  having  the  provisions  of  the  new 
contract  formulated  by  a  board  usually  not  nearly  as  familiar  with  the  problems  of 
the  industry  as  the  parties,  but  against  this  disadvantage  must  be  weighed  the 
advantage  of  avoiding  a  strike  of  an  essential  service,  such  as  a  hospital. 

Any  agreement  to  arbitrate  future  unforeseen  contract  disputes,  such  as  a 
provision  in  a  collective  agreement  to  have  the  terms  of  the  succeeding  collective 
agreement  settled  by  arbitration  if  the  parties  are  unable  to  reach  agreement, 
would  have  the  same  drawbacks  as  compulsory  arbitration.  The  bargaining  process 
would  be  inhibited  because  the  parties  would  expect  arbitration,  shifting  their 
responsibility  to  reach  agreement  to  the  board  of  arbitration. 

Obviously,  voluntary  arbitration  depends  upon  the  willingness  of  the  parties 
to  settle  their  differences. 


Summary'  of  conclusions  as  to  alternatives  to  compulsory  arbitration 
when  collective  bargaining  does  not  produce  an  agreement 

Mediation  and  fact-finding  boards  are  effective  measures  in  supplementing  the 
bargaining  process  but  their  use  cannot  guarantee  settlement  of  the  dispute. 
Voluntary  arbitration  too  depends  upon  the  willingness  of  the  parties  to  resolve  their 
differences.  Legislation  prohibiting  strikes  without  deciding  the  issue  in  dispute  is 
not  compatible  with  our  free  society.  Seizures  and  injunctions  simply  delay  the 
final  act  or  decision. 

OUR  RECOMMENDATIONS'^) 

\  1.  Our  first  recommendation  is  that  legislation  be  enacted  providing  for  com- 
pulsory arbitration,  to  be  invoked  at  the  discretion  of  the  Lieutenant  Governor- 
in-Council.  the  arbitration  tribunal  to  be  in  the  form  of  a  tripartite  board 
composed  of  an  independent  chairman  and  nominees  of  Management  and 
Labour,  under  the  administrative  direction  of  The  Minister  of  Labour,  in  the 
settlement  of  disputes  between  labour  and  management  over  the  negotiations 
and  settlement  of  terms  of  collective  agreements  affecting  hospitals  and  other 
employees,  on  either  of  the  two  but  only  on  the  two  following  grounds: 

(a)  when  patient  care  is  adversely  affected  or  seriously  threatened,  and 

(b)  If  either  party  is  convicted  pursuant  to  the  provisions  of  The  Labour 
Relations  Act  of  bargaining  in  bad  faith,  provided  that  the  other  party 
has  not  been  so  convicted  in  respect  of  the  same  negotiations  and  requests 
compulsory  arbitration. 


(s)   Mr.  Simon  concurs  in  rccominrndations   (2),   (3)  and  (4)  but  is  completely  opposed  to  Recommendation   (1). 
Attached  hereto  are  his  opinions  on  Recommendation  (1). 
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If  compulsory  arbitration   is  imposed  upon   the  parties,  the  legislation   shall 
stipulate  that  a  strike  or  lockout  is  prohibited. 

As  to  the  first  ground,  we  have  already  concluded  that  the  public  would  not 
tolerate  the  closing  of  a  hospital  or  any  action  detrimental  to  the  welfare  of  patients 
caused  by  a  strike  or  lockout.  We  therefore  are  simply  anticipating  the  action  we 
believe  any  government  would  take  to  forestall  harm  to  patients. 

It  may  be  argued  that  it  would  be  preferable  not  to  enact  general  empowering 
legislation,  as  recommended,  and  that  if  an  emergency  arose  where  patient  care 
was  in  jeopardy,  a  special  Act  could  be  passed.  The  weakness  in  this,  as  already 
noted,  is  that  if  the  emergency  arose  when  the  legislature  was  not  sitting,  it  would 
be  expensive  and  not  practical  to  convene  a  special  session  of  the  legislature  to 
enact  legislation  affecting  one  hospital  and  its  employees.  The  hospital  concerned, 
indispensable  to  its  community,  might  be  either  very  large  or  very  small. 

As  to  the  second  ground,  this  is  directed  at  strengthening  the  bargaining 
process,  justified  and  necessary  we  believe  in  the  case  of  hospitals  because  of  the 
fact  both  parties  at  the  bargaining  table  are  aware  the  hospital  will  ordinarily 
never  be  permitted  to  close  because  of  a  strike  or  lockout. 

We  have  recommended  a  tripartite  board,  with  representatives  of  labour  and 
management  and  an  independent  chairman,  instead  of  a  single  arbitrator  because 
the  nominees  of  labour  and  management,  presumably  knowledgeable  in  hospital 
aflfairs,  would  be  a  safeguard  against  unreasonable  awards.  Only  chairmen  experi- 
enced in  hospital  affairs  would  be  appointed. 

Because  of  the  importance,  in  our  opinion,  of  restricting  the  use  of  compulsory 
arbitration  to  a  minimal,  and  having  regard  to  the  fact  that  more  than  one 
Ministry  of  the  Government  may  be  invoked,  we  have  recommended  that  it  be 
invoked  only  with  the  concurrence  of  the  Cabinet.  The  Department  of  Labour  is 
the  logical  department  to  be  responsible  for  the  administration  of  the  procedural 
aspects  and  appointment  of  a  chairman,  where  required. 

In  confining  governmental  intervention  to  only  the  two  specifically  defined 
instances  and  then  only  at  the  discretion  of  the  Lieutenant  Governor-in-Council, 
we  are  asserting  our  faith  in  the  principle  of  voluntary  collective  bargaining  and 
our  opposition  to  compulsory  arbitration  in  interest  disputes  at  hospitals. 

As  in  industry,  the  prime  responsibility  of  settling  differences  between  labour 
and  management  at  hospitals  rests  with  the  parties  themselves.  The  responsibility 
should  not  be  delegated.  In  a  free  society,  governmental  interference  should  be 
kept  to  a  minimum,  the  role  of  the  government  being  to  pass  legislation  and  to 
provide  facilities  to  encourage  the  parties  to  reach  an  accord. 

Undoubtedly  the  Hospital  Board  and  the  Union  representing  the  employees 
are  in  the  best  position  to  settle  their  problems.  An  arbitration  board  established 
to  settle  the  terms  of  a  collective  agreement  at  a  hospital,  involving  all  the  provisions 
of  the  usual  collective  agreement  and  the  many  different  classifications  and  job 
descriptions  of  a  hospital  v/hich  vary  from  one  hospital  to  another  with  their 
accompanying  wage  grades,  is  faced  with  a  formidable  task.  Unquestionably  too, 
the  hospital  board  and  the  union  would  be  more  apt  to  accept  and  live  with  the 
terms  of  a  contract  agreed  to  by  them  rather  than  one  imposed  by  strangers. 

Legislation  providing  for  compulsory  arbitration  on  the  above  two  limited 
grounds  will  not  unduly  stultify  the  bargaining  process  because  there  will  be  no^ 
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assurance  of  a  tribunal  at  some  stage  to  make  decisions  for  the  parties. 

As  in  industry,  a  strike  at  a  hospital  from  the  Union's  point  of  view  can  either 
be  successful  or  not  successful.  If  our  recommendation  for  compulsory  arbitration 
legislation  be  implemented,  the  scrike  could  be  successful  either  by  compelling  the 
hospital  board  to  submit  to  union  demands  because  of  public  opinion  aroused  by  the 
strike  action  and  by  the  inconvenience  of  the  strike  itself  or  by  the  imposition  of 
compulsory  arbitration  by  the  government  because  patient  care  was  affected  or 
threatened.  The  ordinary  gains  and  losses  of  economic  warfare  would  obtain  except 
where  patient  care  was  affected  or  threatened.  Instead  of  the  successful  strike 
forcing  terms  favourable  to  the  union  upon  the  hospital  board,  it  would  force  com- 
pulsory arbitration  which  should  result  in  success  for  the  union  if  the  union's  strike 
position  were  justified. 

It  was  argued  before  us  that  the  Union  would  be  at  a  disadvantage  at  the 
bargaining  table  if  compulsory  arbitration  were  made  available  only  if  patient  care 
were  affected  because  the  hospital  board  could  not  lose  in  a  strike  situation,  —  that 
if  the  strike  proved  effective,  the  worst  which  could  befall  the  hospital  would  be  the 
imposition  of  compulsory  arbitration.  We  point  out  again  that  the  Union  may  gain 
its  ends  by  an  effective  strike  without  government  intervention  and  if  compulsory 
arbitration  is  decreed,  the  Union  has  nothing  to  fear  from  the  award  of  the 
arbitration  board  if  its  position  is  sound  on  the  merits.  We  accept  the  rationale  of 
the  contention  of  the  Building  Service  Employees'  Union  in  its  argument  for 
compulsory  arbitration  of  all  unsettled  contract  disputes,  that  employees  are  most 
reluctant  to  strike  a  hospital  because  of  the  nature  of  the  hospital's  operations,  that 
it  would  always  be  extremely  difficult  to  maintain  an  effective  picket  line  around  a 
hospital  and  that  certain  hospital  boards  may  take  advantage  at  the  bargaining 
table  of  the  fact  it  is  impossible  to  close  a  hospital  by  strike  action.  This  contention 
does  not  take  into  account,  however,  the  restraints  which  operate  on  hospital 
authorities  in  these  matters.  We  believe  that  in  the  majority  of  cases,  the  mere 
possibility  of  strike  action  is  an  overriding  consideration  for  hospital  management  at 
the  bargaining  table.  Few  hospital  trustees  would  relish  the  bitterness  and  publicity 
of  a  strike  and  public  condemnation  in  the  event  of  an  adverse  fact  finding 
declaration  or  arbitration  award.  It  must  be  remembered  too  in  this  connection  that 
the  vast  majority  of  hospital  trustees  at  non-profit  public  hospitals  are  prompted  in 
their  decisions  as  to  monetary  benefits,  not  by  what  they  can  get  away  with  but 
rather  what  should  be  paid.  In  any  event,  even  if  some  hospital  trustees  should 
attempt  to  take  advantage  of  their  employees  because  of  the  apparent  impossibility 
of  closing  a  hospital  by  strike  action,  it  seems  to  us  preferable  in  the  interests  of  both 
labour  and  management  in  the  hospital  field  to  preserve  the  free  collective  bargaining 
process  as  recommended.  The  exceptional  cases  should  not  ser\'e  as  a  standard  for 
determining  the  rights  of  the  great  majority  who  reach  voluntary  agreement.  The 
availability  of  arbitration  should  bad  faith  be  judicially  established  will,  we  believe, 
preserve  the  innocent  party's  rights  to  a  fair  determination  of  the  issues. 

There  \\as  no  case  made  out  before  us  that  the  normal  process  of  collective 
bargaining  and  the  usual  procedures  available  to  hospitals  and  their  employees 
under  The  Labour  Relations  Act  had  resulted  in  lower  wages  or  inferior  working 
conditions  for  hospital  employees.  The  Building  Service  Employees'  International 
Union  contended  that  collective  bargaining  was  becoming  more  difficult  at  some 
hospitals  and  that  some  hospital  boards  were  determined  not  to  enter  into  the  first 
agreement  but  made  no  attempt  to  prove  that  hospital  workers  at  either  union  or 
non-union  hospitals  had  suffered  in  the  matter  of  wages,  working  conditions  and 
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fringe  benefits  as  a  result  of  not  having  compulsory  arbitration.  The  Canadian 
Union  of  Public  Employees,  the  other  main  union  representing  non-professional 
workers  at  hospitals  in  Ontario,  as  stated,  was  unalterably  opposed  to  compulsory 
arbitration.  From  what  knowledge  the  members  of  the  Commission  have  on  the 
subject,  it  would  appear  that  the  lot  of  the  non-professional  hospital  worker  has 
steadily  improved  during  the  last  decade. 

Several  of  the  briefs  suggested  that  the  Ontario  Hospital  Service  Commission 
exercised  such  a  tight  monetary  control  over  the  operation  of  hospitals,  real  collective 
bargaining  between  a  hospital  board  and  the  union  does  not  take  place.  This  case 
also  was  not  made  out.  It  is  significant  in  this  connection  that  the  two  major  unions 
(B.S.E.I.U.  and  N.U.P.E.)  did  not  so  complain.  It  is  observed  that  if  the  time 
comes  when  the  Ontario  Hospital  Service  Commission  does  exert  such  minute 
control  over  the  monetary  policies  of  the  hospital  boards  that  there  is  no  room  left 
for  reasonable  negotiation  of  wages,  working  conditions  and  fringe  benefits,  it  would 
be  necessary  to  develop  an  alternative  to  the  present  system  of  collective  bargaining 
such  as  the  unions  bargaining  with  the  Ontario  Hospital  Service  Commission  or  the 
imposition  of  compulsory  arbitration. 

Aside  altogether  from  the  above  principles  involved  in  the  imposition  of 
compulsory  arbitration,  legislation  making  such  arbitration  available  automatically 
at  the  request  of  the  parties  or  on  grounds  less  constrained  than  the  two  recom- 
mended by  us,  should  not  be  enacted  without  substantial  support  and  acceptance 
from  labour  and  management,  unless  the  public  interest  is  in  jeopardy. 

As  already  indicated,  the  Ontario  Federation  of  Labour,  the  Canadian  Manu- 
facturers Association  and  the  Ontario  Hospital  Association,  (and  many  others) 
representing  labour  and  management  generally,  are  opposed  to  compulsory*  arbitra- 
tion, the  latter  two  conceding  that  it  might  be  invoked  with  respect  to  hospitals  in 
certain  exceptional  circumstances.  The  Building  Service  Employees'  Union  is  the 
only  union  or  association  involved  directly  with  hospitals  in  favour  of  compulsory 
arbitration.  The  other  large  Union  (N.U.P.E.)  also  representing  the  non-professional 
group  at  hospitals,  as  stated,  is  opposed  as  are  both  the  operating  engineers'  unions. 

Nor  is  there  evidence  that  the  public  interest  in  Ontario  is  in  danger  because  of 
the  failure  of  labour  and  management  to  sign  collective  agreements  at  hospitals, 
there  having  been  only  two  strikes  in  the  last  fifteen  years.  Neither  strike  aflFected 
patient  care. 

The  implications  to  be  drawn  for  Ontario  from  other  jurisdictions  are  on  the  U 
side,  we  think,  of  restricting  compulsory  arbitration  to  a  narrow  area.  It  is  significant  ^ 
that  all  of  the  provinces  in  Canada  other  than  Quebec  and  all  the  states  of  the 
United  States,  except  Minnesota  and  New  York,  do  not  use  automatic  compulsory 
arbitration  to  settle  terminal  disputes  at  hospitals.  No  conclusive  results  can  be 
drawn  from  the  experience  of  Quebec,  Minnesota  or  New  York  except  it  is  apparent 
that  the  bargaining  process  has  been  weakened  in  both  Quebec  and  Minnesota.  It  is 
premature  to  interpret  the  experience  in  New  York  because  of  the  recency  of  the 
legislation.  Highly  organized  industrial  states  such  as  Michigan.  Massachusetts, 
Illinois.  California  and  Ohio  have  not  seen  fit  to  adopt  such  legislation.  Even  in 
New  York  State,  the  legislation  is  only  applicable  to  New  York  City,  compulsory 
arbitration  not  being  available  to  settle  interest  disputes  at  hospitals  in  cities  such 
as  Rochester,  Syracuse  and  BufTalo.  Sweden  has  enacted  compulsory'  arbitration, 
legislation  but  it  is  not  easily  available,  never  having  been  used.  Great  Britain  hasj 
gone  back  to  voluntary  agreement.    It  is  difficult  to  draw  implications  for  Ontario ' 
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A      /from  New  Zealand  and  Australia  which  have  had  compulsory  arbitration  for  years 
\      I  because  of  the  tremendous  differences  between  their  economies,  their  social  and 
I  political  backgrounds  and  ours. 

Finally,  there  would  always  be  the  danger  despite  the  experience  in  Minnesota, 
that  if  compulsory  arbitration  were  made  easily  available  in  Ontario  to  settle 
contract  disputes  at  hospitals,  it  would  be  "the  foot  in  the  door"  for  its  application 
in  other  fields. 

2.  Our  second  recommendation  is:  that  amendments  be  made  to  The  Laboui 
Relations  Act  whereby  another  step  or  stage  would  be  added  to  the  present 
procedure  stipulated  in  the  Act  with  the  following  intent : 

(1)  Before  a  strike  or  lockout  may  take  place  at  a  hospital,  fourteen  days" 
written  notice  must  be  given  by  one  party  to  the  other  party,  with  con- 
current notice  to  the  Minister  of  Labour,  after  the  report  of  the  conciliation 
board  or  the  mediator  has  been  released  by  the  Minister  to  the  parties  or 
the  Minister  has  informed  the  parties  that  he  does  not  deem  it  advisable 
to  appoint  a  conciliation  board  (Section  59(  1 )  (a) ). 

(2)  Upon  receipt  of  such  notice,  the  Minister  of  Labour  may  in  his  discretion 
appoint  a  single  mediator  or  a  board  of  mediation  with  three  members 
composed  either  of  three  independent  members  or  of  an  independent 
chairman  and  nominees  of  each  party. 

(3)  The  mediator  or  board  of  mediation  shall  have  the  same  powers  as  are 
given  to  a  conciliation  board  under  Section  28  of  the  Act  (power  to 
summon  witnesses,  etc. ) . 

(4)  The  mediator  or  board  of  mediation  shall  report  his  or  its  findings  and 
recommendations  to  the  Minister  within  thirty  days  of  his  or  its  appoint- 
ment, the  period  of  thirty  days  to  be  extended  only  with  the  consent  of 
the  parties. 

(5)  Upon  receipt  of  the  report  of  the  mediator  or  of  the  board  of  mediation, 
the  Minister  shall  forthwith,  and  in  any  event  within  five  days  of  its 
receipt,  release  a  copy  thereof  to  each  of  the  parties. 

(6)  After  reporting  the  findings  and  recommendations  to  the  Minister  of 
Labour,  he  may  cause  the  said  findings  and  recommendations  to  be 
published  In  a  newspaper  or  newspapers. 

(7)  If  the  Minister  of  Labour  appoints  a  mediator  or  mediation  board  as 
provided  above,  there  shall  not  be  a  strike  or  lockout  until  the  expiration 
of  seven  days  after  the  receipt  by  the  Minister  of  the  Report  by  the 
mediator  or  mediation  board.  If  the  Minister  of  Labour  does  not  appoint  a 
mediator  or  board  of  mediation  within  fourteen  days  following  notice  as 
provided  In  paragraph  (1)  above,  the  parties  shall  be  free  to  cause  a 
lockout  or  a  strike. 

The  appointment  of  a  mediator  or  of  a  board  of  mediation  may  app)ear  on  the 
surface  to  be  simply  a  duplication  of  the  board  of  conciliation  or  mediator  now 
provided  for  by  the  Act  but  the  experience  In  Ontario  has  shown  that  mediation  in 
many  cases  has  brought  the  parties  together  after  the  publication  of  the  report  of  the 
conciliation   board.     For   instance   in   the   hospital    field,    post    conciliation   board 
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mediation  proved  effective  at  Windsor,  Kitchener-Waterloo,  Trenton,  Parry  Sound 
and  Fort  Erie.  The  passage  of  time  and  the  conditioning  which  takes  place  during 
conciliation  board  proceedings,  together  with  the  findings  and  recommendations  of 
the  board,  assist  in  creating  an  atmosphere  conductive  to  agreement  which  does  not 
obtain  when  the  board  of  conciliation  meets  the  parties. 

Under  the  proposed  amendments,  the  Minister  would  have  four  choices  when 
served  with  notice  of  a  strike  or  lockout: 

(i)   Take  no  action, 
(ii)   Appoint  a  mediator, 
(iii)   Appoint  a  board  of  mediation  composed  of  an  independent  chairman  with 

two  nominees  of  the  parties,  or 
(iv)   Appoint  a  board  of  mediation  composed  of  three  independent  members. 

The  discretion  to  appoint  either  a  single  mediator  or  a  three  man  board  should  be 
left  with  the  Minister.  At  Kitchener- Waterloo,  Parry  Sound  and  Windsor,  a  single 
conciliation  officer  was  successful  in  bringing  the  parties  together;  at  Trenton  and 
Fort  Erie  a  tripartite  board  was  effective.  Under  certain  circumstances  the  Minister 
may  deem  it  wise  to  appoint  a  board  composed  of  three  independent  members. 
Under  the  provisions  of  the  present  Act,  the  parties  are  not  obligated  to  negotiate 
or  discuss  the  dispute  between  them  with  a  mediator  appointed  by  the  Minister  after 
the  procedures  in  the  Act  have  been  exhausted. 

The  mediator  or  board  of  mediation  could  pursue  one  or  more  of  the  various 
courses  suggested  by  Mr.  Syme^^^  and  some  of  which  have  been  followed  by  officers 
of  the  Department  of  Labour  in  Ontario  for  years,  namely,  fact-finding,  narrowing 
the  issues,  issuing  directions  as  to  procedure,  mediation  generally  and  as  a  last  resort, 
persuading  the  parties  to  submit  to  voluntary  arbitration. 

3.  Our  third  recommendation  is  that  the  Minister  of  Labour  should  consider 
hospital  disputes  as  being  in  a  special  category  with  the  object  of  strengthening 
the  two  stages  of  conciliation  presently  set  out  in  the  Act.  The  conciliation 
officer  and  the  chairman  of  the  conciliation  board  should  be  carefully  selected 
from  those  qualified  and  experienced  in  hospital  affairs.  This  policy,  we  believe, 
has  been  followed  by  the  Department  of  Labour.  The  board  of  conciliation 
should  be  directed  to  make  specific  and  complete  findings  and  recommendations 
and  that  a  report  to  the  effect  that  "it  is  not  in  the  interests  of  the  parties  to 
make  findings  and  recommendations,"  will  not  be  acceptable.  The  latter  type  of 
report  which  is  becoming  rather  common,  is  justified  in  certain  circumstances 
where  the  board  has  not  heard  sufficient  evidence  to  make  a  full  report  and 
submit  recommendations,  but  such  a  report  does  not  advance  the  negotiations. 
In  a  hospital  dispute,  at  least,  we  think  it  is  important  that  the  board  of 
conciliation  should  sit  until  it  can  render  a  full  report. 

4.  We  further  recommend  that  Section  89  of  the  Labour  Relations  Act  be  repealed 
as  it  applies  to  hospitals  and  its  employees. 

Section  89  is  as  follows: 

89.  A  municipality  as  defined  in  The  Department  of  Municipal  Affairs 
Act  may  declare  that  this  Act  does  not  apply  to  it  in  its  relations  with  its 
employees  or  any  of  them. 


(t)  The  Public  Emergency  Dispute:  Its  Various  Aspects  and  Some  of  the  Possible  Solutions  (supra). 
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We  believe  that  all  hospitals  and  their  employees  should  have  the  benefit  and 
protection  of  The  Labour  Relations  Act. 

CONCLUSION 

Comparative  quiet  has  reigned  on  the  labour  front  at  hospitals  in  Ontario 
during  the  last  fifteen  years,  due  to  the  increasing  sophistication  and  maturity  of 
Unions  and  Hospital  Boards  at  the  bargaining  table.  The  parties,  by  their  modera- 
tion and  restraint  and  willingness  to  compromise,  have  excluded  governmental 
intervention  and  preserved  the  bargaining  process  untrammelled. 

Our  recommendations,  obviously  no  panacea  after  our  search  for  the  "right" 
formula,  are  simply  designed  to  maintain  this  pattern,  established  by  the  parties  in 
Ontario,  of  accepting  the  responsibility  of  settUng  their  own  differences. 

ALL  OF  WHICH  WE  RESPECTFULLY  SUBMIT  FOR  YOUR  HONOUR'S 
CONSIDERATION. 

C.  E.  Bennett 
Chairman 

R.  V.  Hicks 

Harry  Simon 
(Subject  to  attached  Dissent) 

June  22,  1964. 
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DISSENTING  OPINION 

by 

HARRY  SIMON 


I  find  that  I  must,  with  much  respect,  signify  my  dissent  from  the  major 
recommendation  made  by  the  Chairman  and  my  other  colleague  on  the  Board. 
May  I  first  of  all,  however,  extend  to  the  Chairman  my  warmest  appreciation  for 
his  untiring  efforts  and  his  zeal  in  the  conduct  of  this  Board. 

I  find  myself  in  complete  disagreement  with  the  other  Board  members  with 
respect  to  the  recommendation  which  proposes  compulsory  arbitration  as  the  final 
means  for  settling  industrial  disputes  between  Boards  of  Management  of  Hospitals 
and  the  Trade  Unions  acting  as  bargaining  agents  on  behalf  of  hospital  employees. 
There  is  a  fundamental  contradiction  between  the  recommendation  and  the  body  of 
evidence  brought  before  the  Board,  as  well  as  the  reasoning  contained  in  the  report 
itself. 

The  report  as  a  whole  points  strongly  to  the  conclusion  that  compulsory 
arbitration  is  neither  necessary  nor  desirable,  either  in  this  area  of  Labour- 
Management  relations,  or  in  general.  In  my  view,  therefore,  the  recommendation 
is  inconsistent  with  the  evidence.  Beyond  that,  however,  the  reasoning  in  support 
of  the  recommendation  itself  under-estimates  the  frequency  with  which  compulsory 
arbitration  is  likely  to  be  imposed,  and  creates  the  impression  that  other,  more 
palatable,  alternatives  are  likely  to  be  adopted. 

The  recommendation  would  limit  the  use  of  compulsory  arbitration  to  only  two 
kinds  of  circumstances:  (1)  where  the  well-being  of  patients  is  to  be  affected,  and 
(2)  where  one  party  to  the  dispute,  or  both,  have  breached  the  Labour  Relations  Act 
by  failing  to  negotiate  in  good  faith.  Normally  it  would  be  difficult  to  contemplate 
any  situation  involving  a  strike  or  lockout  in  the  case  of  a  hospital  where  the  well- 
being  of  the  patients  would  not  be  endangered.  In  practice  however,  this  provision 
would  mean  that  wherever  a  strike  is  called  and  management  is  able  to  operate  the 
hospital  with  non-union  personnel,  notwithstanding  the  fact  that  the  new  help  may 
be  inexperienced  and  is  being  trained  at  public  expense  (funds  provided  by  the 
Ontario  Hospital  Services  Commission)  patients  care  may  be  curtailed,  life  may 
even  be  endangered,  management  can  still  claim  that  patients  care  is  not  seriously 
affected  by  the  strike,  and  there  is  no  need  for  compulsory  arbitration.  Management 
will  then  be  in  a  position  to  continue  to  break  the  strike  and  defeat  the  Union.  On 
the  other  hand,  if  the  Union  should  succeed  in  calling  an  eflFective  strike,  the 
Government  would  immediately  come  to  the  rescue  of  management,  force  the  Union 
to  call  off  the  strike  and  invoke  compulsory  arbitration. 

This  provision  is  in  my  view  completely  loaded  on  the  side  of  management. 
Compulsory  arbitration  when  it  serves  the  interest  of  management,  no  arbitration 
when  it  does  not  serve  their  interest.  This  would  be  arbitrary  and  discriminatory 
legislation  and  should  not  be  allowed  in  Ontario. 

With  respect  to  the  second  provision,  the  difficulties  that  confront  a  would  be 
prosecutor  of  an  intransigent  employer  (in  this  case  a  hospital)  are  so  great  as  to 
make  successful  prosecution  in  this  Province  a  rare  event,  including  the  fact  that  in 
some  cases  it  may  take  a  year  for  a  prosecution  to  be  processed  through  the  Courts. 
I  thus  find  that  the  two  provisions,  so  seemingly  restrictive,  are  no  more  than  a 
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rationalization,  and  in  no  way  diminish  the  full  implications  of  compulsory  arbitration. 

I  concur  in  the  views  expressed  before  the  Board,  both  by  organized  Labour  and 
by  Management,  that  compulsory  arbitration  is  an  unsatisfactory  means  of  disputes 
settlement  on  a  number  of  grounds.  It  corrodes  the  collective  bargaining  process 
and  leads  to  irresponsibility  on  the  part  of  the  parties.  It  imposes  a  settlement  which 
may  be  palatable  to  neither  party.  It  provides  the  intervention  of  a  third  party  who 
is  inevitably  less  well  acquainted  with  the  issues  than  the  parties  themselves.  It 
smacks  of  involuntary  servitude.  Finally,  there  is  considerable  evidence  that  com- 
pulsory arbitration  simply  cannot  be  made  to  work  if  the  parties  are  not  willing 
that  it  should. 

In  my  opinion,  the  Report  fails  to  give  proper  emphasis  to  voluntary  arbitration. 
In  our  system  of  collective  bargaining  which  rests  on  so  broad  a  basis  of  voluntarism, 
there  should  be  room  for  arbitration  as  a  matter  of  free  choice  by  the  parties  them- 
selves. Arbitration  in  such  circumstances  would  not  suffer  from  the  disadvantages 
which  I  have  just  ascribed  to  compulsory  arbitration.  Furthermore,  the  prospect 
that  one  party  or  the  other  could  invoke  arbitration  would  create  an  atmosphere 
conducive  to  bargaining  in  good  faith  and  create  a  greater  tendency  for  arbitration 
itself  to  be  left  to  residual  issues  rather  than  the  total  demands  of  the  parties. 

I  therefore  recommend,  that  arbitration  should  be  voluntary  and  that  it  should 
be  left  for  either  party  to  a  dispute,  or  to  both  jointly  if  they  so  desire,  to  seek  the 
services  of  a  Board  of  Arbitration. 

I  further  recommend,  that  the  Board  of  Arbitration  be  empowered  in  the  first 
instance,  to  conciliate  the  unresolved  issues  in  dispute  and  to  seek  to  effect  a  settlement 
by  voluntary  agreement. 

My  position,  generally,  is  that  the  conciliation  and  mediation  function  should 
be  preserved  and  strengthened  and  that  it  should  be  related  to  my  recommendation 
providing  for  voluntary  arbitration,  as  a  method  of  final  dispute  settlement. 


Respectfully  submitted. 


Harry  Simon 
Commissioner 


58 


APPENDIX  "A" 

SITTINGS  OF  COMMISSION<'') 

1963 

Nov.  8  —  Belleville  re  Trenton  dispute 

Nov.  21  — Belleville  re  Trenton  dispute 

Dec.  16  — Belleville  re  Trenton  dispute 

1964 

Jan.    16  —  Windsor,  Ontario 

Grace  Hospital  Board, 
Hotel  Dieu  Hospital  Board, 
Metropolitan  General  Hospital  Board, 
Essex  Health  Association  Board, 
Public  General  Hospital  Society  at  Chatham, 
Canadian  Union  of  Operating  Engineers,  Local  1 02  Windsor, 
and  107  Chatham  (Mr.  C.  J.  Scott). 

Jan.    17  —  Toronto  —  re  Trenton  dispute 

Jan.    23 — Toronto 

Ontario  Federation  of  Labour, 

Ontario  Hospital  Association, 

Canadian  Union  of  Public  Employees  —  C.L.C. 

and  its  Ontario  Division, 
Ontario  Society  of  Medical  Technologists 

1 50  Charlton  Avenue  West,  Hamilton, 
Professor  Arthurs,  Osgoode  Hall  and  Professor  Crispo, 

University  of  Toronto  (joint  brief) 

Jan.    24  —  Niagara  Falls 

Douglas  Memorial  Hospital  Board, 

The  International  Union  of  Operating  Engineers, 

St.  Catharines  General  Hospital. 

Jan.   30  —  Toronto 

Canadian  Manufacturers'  Association. 

The  Building  Services  Employees'  Union, 

Board  of  Trade,  Metropolitan  Toronto, 

Ralph  Cowan,  M.P.,  Toronto, 

The  Canadian  Union  of  Operating  Engineers  (James  Gray). 

Jan.   31  — Toronto 

Hamilton  &  District  Council  of  Hospital  Employees  Union, 

R.  G.  Geddes,  Toronto, 

Labour  Relations  Sub-section,  Ontario  Section  of  the 

Canadian  Bar  Association, 
Robert  H.  Miles,  R.N., 
Ontario  Provincial  Council  of  the  International  Union  of 

Operating  Engineers. 


(a)   Executive  Sessions  of  the  Commission  have  not  been  included. 
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